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OMNIBUS COVERAGE 
By Fred. S. Knight. 


Automobile liability insurance originally was intended for the pro- 
tection of the automobile owner. Omnibus coverage is the result of com- 
petition for such business. However, if the decision of the New York 
Supreme Court, Appellate Division, Third Department, in American 
Lumbermen’s Mutual Casualty Company v. Trask, 200 New York Sup- 
plement 1; 81 Insurance Law Journal 1142, is to be taken literally, any 
value of the omnibus coverage provision is, to say the least, questionable. 

Agnes M. Pilbeam was the owner of a Buick coupe on which plain- 
tiff issued its automobile liability policy dated January 31, 1931. A pro 
vision of the policy entitled “Extended Coverage” provided in effect that 
the terms and conditions of the policy were so extended as to be available 
in the same manner and under the same conditions as they were available 
to the named assured, to any person or persons while riding in or legally 
operating any of the automobiles described in the special conditions, and 
to any person, firm or corporation legally responsibile for the operation 
thereof, provided such use or operation was with the permission of the 
named assured. A rider entitled “New York Financial Responsibility 
Endorsement” was attached to the policy. During the term of the policy 
the named assured loaned her car to defendant, Preston E. Trask, who 
operated an automobile sales agency. Trask borrowed the car in order 
to demonstrate it to one of his customers. While he was operating the 
car, a collision occurred, which resulted in damage to two persons, who 
were husband and wife. ‘The injured parties brought separate actions 
against Trask and the named assured, and recovered judgments against 
them. Notice had been served on Trask in behalf of the assured, requir- 
ing him to defend the action and save her harmless from any damage 
therefrom. One-half of the amount of the judgments was paid by Trask 
but he refused to pay the balance. ‘The balance of the judgments was 
paid by the insurance company and it then brought suit, claiming to be 
subrogated to the rights of the named assured against Trask. 

In affirming the judgment for the plaintiff insurer, the New York 
Supreme Court, Appellate Division, Third Department, held that the 
policy was not a required policy, and therefore, the provisions of the 
Financial Responsibility Endorsement were not applicable. The court 





pointed out that the policy was issued to the assured to cover her liability 
as owner of the car, and the contract was between her and the insurer, 
and there was no contractual relation or privity of interest between the 
insurer and the defendant. Holding further that the assured had become 
liable for the negligence of the defendant, and defendant was liable over 
to her for the damages caused to her though his misconduct, the court 
said: “the defendant may not evade liability by invoking the terms of a 
contract to which he is not a party and to which he is a stranger in 
interest.” 

[f the decision is to be taken literally and only a party to the insur- 
ance contract can take advantage of the omnibus provisions, it is difficult 
to see when such provisions are applicable. 


INTENTIONAL INJURY 


When is.an injury intentionally inflicted by others? This question 
was raised in Order of United Commercial Travelers of America v. 
Singeltary, 149 Southern 480; 81 Insurance Law Journal 1116, and 
resulted in the decidedly startling decision that recovery might be had 
under.an accident policy for loss of sight due to a pistol shot fired at the 
insured with the intent of killing him, although the policy specifically 
barred recovery for injuries intentionally inflicted by others. 

Walter J. Singeltary brought suit against the Order of United Com- 
mercial Travelers of America to recover under an accident policy for the 
loss of both eyes alleged to be due to gun shot wounds. In answer to the 
complaint, the Order alleged that it was provided in its constitution, which 
was nade a part of the contract of insurance, that the defendant Order 
should not be liable to any person for any benefit, compensation or 
damage, resulting from injuries intentionally inflicted by others, and that 
the injuries complained of were sustained by the insured through the 
deliberate intent of others. The person who fired the gun causing the 
injury testified that he intended to defend his life; that he did not intend 
to shoot the insured’s eyes out, but that he shot at the insured’s head to 
kill him. Verdict and judgment were for the -plaintiff assured. 

Upon appeal, all the members of the Supreme Court of Florida, were 
in agreement that under a policy excepting from its liability provision. 
“injuries intentionally inflicted” upon the insured by another, there could 
be no recovery for an injury that indirectly and immediately resulted from 
an intentional act of another, with intent to injure the insured, the nature 
of which injury reasonably could have been foreseen as a direct resuli 
of the intentional act, but that there might be a recovery where the injury 
was not directly caused by the intentional act, but by subsequent happen- 
ing not intended or foreseen by the assailant. However, the judgment 
was affirmed by a divided court, three of the members being of the opinion 
that on the facts as found by the jury, the verdict and judgment should 
not be disturbed, while the other three members were of the opinion that 
the evidence was legally insufficient to sustain the verdict. 

Clearly under the evidence, the insured was intentionally shot by his 
assailant. If the applicability of the exception is to be dependent uport 
the marksmanship of an assailant of the assured, it can be of little force. 
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LIFE 


PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. CUNNINGHAM et al. 
No. 6588. 
Circuit Court of Appeals Fifth Circuit. July 6, 1933. 
Rehearing Denied Aug. 16, 1933. 
65 Federal Reporter (2d) 909. 
1. INSURANCE. 

Substantial misstatement, in answer to question in application for life policy 
as to illnesses or treatments by physicians or practitioners, made policy voidable at 
insurer’s instance, where insured, in application, stated he understood that insurer 
would rely and act thereon. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 

2. INSURANCE. 

Word “illnesses” in question in application for life policy held to cover condi- 
tions of bodily disorder of character less serious than disease, but referred to 
substantial or appreciable disorders, not indispositions so slight and temporary as 
to be speedily forgotten. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

3. INSURANCE. 


Frequent tonsil swellings through several years held “illness” within meaning 
of question made part of life policy application, entitling insurer to cancellation, 
where insured answered negatively and expressly understood insurer would rely 
on answer. 

It appeared from evidence that at intervals during period of about ten 
years immediately preceding date of application, insured, who was physician 
and X-ray specialist, had trouble with his right tonsil because tonsil was 
swollen, and that at such times his throat was very sore, and for relief 
of such trouble insured had X-ray treatments administered under his own 
direction by female assistant in his office. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

Appeal from the District Court of the United States for the Southern 
District of Florida; Louie W. Strum, Judge. 

Suit by the Pacific Mutual Life Insurance Company of California against 
Lester Wallace Cunningham and others. From a decree dismissing the bill of 
complaint [54 F.(2d) 927], plaintiff appeals. 

Reversed and remanded, with directions. 

Charles Cook Howell and J. L. Doggett, both of Jacksonville, Fla. for 
appellant. 

Robert A. Baker, W. H. Baker, and Martin Sack, all of Jacksonville, Fla., 
for appellees. 

Before Bryan, Foster, and Walker Circuit Judges. 

Wa ker, Circuit Judge. 

This is an appeal from a decree dismissing a suit in equity brought. by the 
appellant for the cancellation of three life insurance policies issued by it to the 
appellee in pursuance of a written application made by the latter. The appellee’s 
answers to questions asked by the appellant’s medical examiner by the terms of 
that application formed a part of it, and were stated fo be made by the applicant 
to obtain the insurance applied for, and to be complete, true, and correct; the appli- 
cant stating, “and I understand that the Company, believing them to be true, will 
rely and act on them.” One of those questions was the following: “7—What 
injuries or illnesses or treatments by/or consultation with physicians or practi- 
tioners have you had during the last seven (7) years? Give particulars each ill- 
ness, injury, consultation or treatment.” The appellee’s answer to that question 
was, “None.” The right to the relief sought was based on allegations to the effect 
that the appellee’s answer to that question was materially and essentially untrue, 
in that appellee, for a long period of time immediately prior to making said 
application, had suffered from an illness of the throat, and for such illness had 
been treated many times by X-ray treatments. 

It appeared from the evidence that at intervals during a period of about ten 
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years immediately preceding the date of the application the appellee, who is a 
physician and a specialist in X-ray work, had trouble with his tonsils, for the 
relief of which he had X-ray treatments administered under his own direction 
by a female assistant in his office who was not a practicing physician and was 
not a mere nurse. Testimony of the appellee showed that throughout the period 
referred to in the question he had had frequent trouble with his right tonsil, due 
to it being swollen, and that at such times his throat was very sore. Prior to the 
issue of the policies the appellant was not informed as to the appellee having had 
any tonsil trouble. Upon being informed of that fact appellant tendered to the 
appellee the amount of the premium which had been paid cn each of the policies, 
with interest on these amounts. 

{1-3] The above set out question called for the furnishing by the appellee of 
data on the basis of which the appellant would act in granting or denying the 
application for insurance. A substantial misstatement in the answer to the question 
made the policies voidable at the instance of the appellant. Stipcich v. Insurance 
Co., 277 U. S. 311, 316, 48 S. Ct. 512, 72 L. Ed. 895; Phoenix Mut. Life Ins. Co. 
v. Raddin, 120 U. S. 183, 189, 7 S. Ct. 500, 30 L. Ed. 644. It was contended that 
the answer was false in so far as it referred to treatments by physicians and to 
nesses of the appellee. While it seems that from the standpoint of an insurer 
it is desirable to be informed of treatments for curative or remedial purposes 
received by an applicant for life insurance who is a physician, whether adminis- 
tered by himself or another physician, it is not clear that the part of the above 
set out question which referred to “treatments by/or consultations with physicians 
or practitioners” required a disclosure ot a treatment or treatments administered 
to such applicant by his office assistant under his own direction; the quoted part 
of the question not plainly referring to anything the applicant may have done for 
his own relief. Atlantic Life Ins. Co. v. Stringer (C. C. A.) 28 F.(2d) 665. The 
preceding part of the application containing the above set out question contained 
questions as to the applicant ever having had or been treated for named diseases 
or symptoms. The above set out question called for a statement of the particulars 
of each illness, other than such as had been specifically asked about, which the 
applicant may have had “during last seven years.” The word “illnesses” covered 
conditions of bodily disorder of a character less serious than a disease. Connecti- 
cut Mutual Life Ins. Co. v. Union Trust Co., 112 U. S. 250, 259, 5 S. Ct. 119, 28 
L,. Ed. 708. A question as to illnesses addressed to an applicant for life insurance 
is to be understood to refer to substantial or appreciable disorders, not to indis- 
positions so slight and temporary as to be speedily forgotten. Phoenix Mut. Life 
Ins. Co. v. Raddin, supra; Moulor v. Ins. Co., 111 U. S. 469, 4 S. Ct. 466, 28 
1,. ied. 447; Hubbard y. Mutual Reserve Fund Life Ass’n (C. C. A.) 100 F. 719. 
A swollen condition of a tonsil which had continued to recur frequently through- 
out a period of seven years, the condition resulting in the throat being very sore, 
cannot reasonably be considered to be a temporary or trivial indisposition. The 
length of time during which the stated condition continued to recur was enough 
to put a prospective insurer, having notice of it, on inquiry as to the nature of it 
being or not being such as materially to affect the risk to be incurred by granting 
an application for insurance. The evidence did not warrant a finding that a 
reasonably prudent insurer’s action on the application would not have been in- 
fluenced by a knowledge of the existence of the persistent tonsil trouble disclosed 
by the testimony. The long-continued repetition of the attacks and the circum- 
stances that an unsound condition causing them apparently continued to exist at 
the time the question was answered are facts furnishing support for the conclu- 
sion that the appellee realized that, within the meaning of the question, he had a 
substantial illness during the time mentioned. The inquiry as to illnesses being 
understood to refer to substantial bodily disorders of the appellee during the 
period mentioned, the stated tonsil condition is to be considered an illness within 
the meaning of the above set out question. In the circumstances attending the 
propounding of that question the language of it plainly. imported an intention to 
elicit information as to the existence of any such bodily disorder as the one which 
was disclosed by the appellee’s testimony, to the end that the insurer, by being 
apprized of such a disorder, be afforded the opportunity of investigation and of 
advisably determining whether the nature of the disorder is or is not such as 
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to make the insurance applied for an unacceptable risk. We are of opinion that 
the evidence showed that the answer to the question was substantially false. So 
far as we are advised no statute affects the right of the appellant to a cancella- 
tion of the policies because of a substantial misstatement in the application in 
pursuance of which they were issued. We conclude that the court erred in denying 
that relief. The decree is reversed, and the cause is remanded, with direction that 
the trial court enter a decree canceling the above-mentioned policies. 
Reversed. 


TRAVELERS’ INS. CO. BANCROFT et al. No. 709. 
Circuit Court of Aceuia, Tenth Circuit. July 7, 1933. 
Rehearing Denied Aug. 11, 1933. 
65 Federal Reporter (2d) 963. 
4. INSURANCE. 

In actions on life policies, writings signed by insured, missing for seven years, 
dated shortly before his disappearance, giving directions ctenndiaia property and 
children’s future, dield admissible under contention that insured committed suicide 
on day of disappearance. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

6. INSURANCE. 

In actions on life policies, evidence that insured, missing for seven years, 
committed suicide /e/d sufficient for jury. 

(For other cases, sce Insurance, Dec. Dig. § 668[12].) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Oklahoma; Edgar S. Vaught, Judge. 

Action by er Alleen Bancroft and another, a minor, by Mrs. J. E. Cullum, 
her next friend, and an action by Mrs. J. EF. Cullum, administratrix of the estate 

Allen C. Bancroft, deceased, both actions being against the Travelers’ Insur- 
ance Company, were consolidated and tricd as one case. Judgment for plaintiffs, 
and defendant appeals. 

Judgment in each case athrmed. 

Richard K. Bridges, of Tulsa, Oki. (Randolph, Haver, Shirk & Bridges, of 
Tulsa, OkL, on the brief), for appellant. 

Park Wyatt, of Shawnee, Okl. (Byron Lamun, of Shawnee, Okl., on the 
brief), for appellees. 

Before Cotteral and McDermott, Circuit Judges, and Johnson, District 
Judge. 

JoHNson, District Judge. 

On February 23, 1922, the Travelers’ Life Insurance Company issued a life 
imsurance policy for $5,000 to Allen C. Bancroft payable to the executors, ad- 
lunistrators, or assigns of the insured; his daughters Alleen and Alice were later 
substituted as beneficiaries. On July 24, 1922, the Travelers’ Life Insurance Com- 
pany issued a second life insurance policy to Allen C. Bancroft for $5,000 payable 

» the executors, administrators, or assigns of the insured. On December 1, 1930, 
Allen Bancroft being then nincteen years of age, and Alice Bancroft being then 
fourteen years of age, by her next friend Mrs. J. E. Cullum, commenced an ac- 
ton in the state court of Oklahoma to recover upon the policy dated February 

, 1922, in which they were named as beneficiaries. At the same time Mrs. J. 

Cullum as administratrix of the estate of Allen C. Bancroft, deceased, com- 
mea an action in the same court to recover upon the policy dated July 24, 
1922, These suits were removed to the court below by the defendant insurance 
company. At the trial the two suits were consolidated and tried as one case. 
Plaintiffs had judgment. The insurance company has brought the cases to this 
court for review. In each of the policies the insurance company agreed to pay 
immediately on receipt of due proof of the death of the insured during the con- 
tinuance of the contract. The policy dated February 23, 1922, lapsed October 22, 
1923, through the failure to pay the premium theretofore due; the policy dated 
July 24, 1922, lapsed for the same reason on March 24, 1924. It is-alleged in both 
complaints that Allen C. Bancroft died on the 11th day of August, 1923. It is 
then set out in some detail that on that day the insured disappeared from his 
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home in the city of Tulsa, state of Oklahoma, and was never thereafter heard 
from. It is alleged that plaintiffs furnished the defendant with due proof of the 
death of the insured Allen C. Bancroft by evidence of his disappearance and his 
absence from his home unheard from for seven years. In its answer to each com- 
plaint the defendant denied the insured died on August 11, 1923; denied that the 
policy sued upon was in force and effect at the time the alleged cause of action 
accrued; denied that plaintiffs furnished proof of death within a reasonable time 
after the alleged death of the insured, and alleged plaintiffs for that reason were 
estopped to maintain the action; alleged that the action was barred by the pro- 
visions of section 185 Compiled Oklahoma Statutes for 1921. When plaintiffs 
rested, the defendant demurred to the evidence on the ground that it was insuffi- 
cient to sustain the cause of action alleged in the complaint in each of the cases 
on trial. The demurrer was overruled and exception taken. The defendant 
thereupon rested without the introduction of testimony and moved the court to 
direct the jury to return a verdict in cach case in favor of the defendant and 
against the plaintiffs. No grounds for this motion are stated in the record. The 
motion for a directed verdict in each case was overruled by the court and excep- 
tion taken. 


In addition to the two rulings of the trial court above noted two other rulings 
made during the course of the trial are brought up for review. The two latter 
relate to the admission in evidence of certain written documents hereinafter re- 
ferred to. Objections and exceptions were duly made and taken at the time. 


[1, 2] As above stated the answer of appellant in each of the cases contains 
a plea of aan and a plea of the statute of limitations. These will now be dis- 
posed of. Appellant's briet contains no argument in support of the plea of estop- 
pel and the plea for that reason will be given no consideration. In support oi 
the plea of the statute of limitations appellant has cited Harrison vy. Masonic 
Mutual Benefit Society, 59 Kan. 29, 51 P. 893, and Kauz v. Great Council, Oo RK 
M., 13 Mo. App. 341. The reasoning of these cases is not convincing. The sound- 
cr view and better rei soning are, we belicve, erry in Benjamin v. District Grand 
Lodge, No. 4, I. O. B’nai B'rith, 171 Cal. 260, 152 P. 731, 732. The court in that 
cise said: “The cause of seen, according to veimaniai theory, did not arise 
upon the death of Benjamin, but when evidence of his death was furnished, and 
plaintiff had no satisfactory evidence of the fact of death to be present to the 
defendant until after the lapse of seven years from the disappearance of the in- 
sured. We see no logical escape from this re asoning. * * * Having established 
that fact by the presumptive force of the passage of the requisite time it became 
necessary to determine whether the death of Mr. Benjamin occurred before or 
aiter the date of the cancellation of his certificate for non-payment of dues. The 
jurors were instructed, in effect, that unless the plaintiff had established the fact 
cf Benjamin’s death occurring prior to the date of the forfeiture of the rights 
asserted under the terms of the certificate, their verdict should be in favor of 
the defendant. They were also informed that the establishment of death by the 
presumption upon which plaintiff depended did not fix the time of death at any 
particular moment of the seven years, but only established the fact of death at 
some tine during that period. These instructions gave to the jurors the proper 
issues upon which to found their verdict.” 


The Supreme Court of California in that case denied the contention now 
inade by appellant upon the authority of the case cited from the Supreme Court 
of Kansas in respect to which the California court said: “With all due regard 
lor the learned Supreme Court of Kansas, we are unable to agree with the con- 
clusions reached in the cited case.” We think the California court was right. 

13, 4] The evidence in the case disclosed that on August 11, 1923, the insured 
was taken by his brother-in-law from. his home in Tulsa, Okl., to the railroad 
station in that city for the ostensible purpose of making a. business trip to the 
state of Missouri; that the insured was never seen.again by any one after his 
separation at the station from his brother-in-law. After the end of seven years 
irom the date of his disappearance, the beneficiaries. made proof of death by 
setting up such disappearance and absence unheard.from for the period of seven 
years, and commenced these actions to recover upon said policies. If is the con- 
tention of appellees that the insured committed suicide on August 11, 1923, the 
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day of his disappearance, probably by plunging into the quicksands of the Ar- 
kansas river. 

The evidence discloses that at the time the policies were written the insured 
was a contractor engaged in bridge construction. About two years before he dis- 
appeared his wife had died leaving the two children above named. At the time 
of his disappearance Alleen the elder was nine years old and Alice four. After 
the death of his wife he became despondent and morose in his association with 
friends and acquaintances; his mind seemed to be affected; he became involved 
n a business way; his home was heavily mortgaged and at the time of his disap- 
pearance he was having difficulty in meeting his current bills; however it was the 
cpinion of his bookkeeper that had he remained and given personal attention to 
nis affairs he would have been able to carry on and meet his obligations. \ While 
despondent and morose in his association with friends and acquaintances it was 
noted that he became, after the death of his wife, more devoted to his children; 
he converted a room of his home into a business office apparently for the purpose 
of being with his children and having them under his immediate oversight; he 
personally attended their wants. After his disappearance two writings signed by 
iim, in his handwriting except the letterheads, under date of August 4th, were 
‘ound in his desk at his home. These writings were as follows: 

“A. C. Bancroft Phone Osage 9788 
“Contractor 
“Address P. O. Box 210 
“Metal and Concrete Bridges and Concrete Pavement 
“Rooms 211-212 Lorton Building 
“A, C. Bancroft 
“P. S. Stover Tulsa, Okla. Aug. 4th, 1923. 

“I would like if possible for Dr. and Mrs. J. E. Cullum to take charge of the 
girls Alleen and Alice and also any money that may come to the girls, said money 
to be used to care for and educate them also they (the Cullums) and the girls 
to have the furniture and everything in the house pertaining to the home. P. S. 
Stover my bookkeeper knows more about my business affairs than any one else 
so would like for him to settle same if possible. Resp. A. C. Bancroft. This is the 
only way I see to keep from dragging my babies through a life of poverty and 
want.” 

“A. C. Bancroft Phone Osage 9788 
“Contractor 

“Metal and Concrete Bridges and Concrete Pavement. 

“Address P. O. Box 210 Rooms 211-212 Lorton Building 
“A. C. Bancroft Tulsa, Okla., Aug. 4, 1923. 
“P. S. Stover 
_ “Statement of facts in regard to property held in name of Dan W. Patton 
Trustee. The property is located at Eleventh and M. K. T. Railroad. 

“This property is bought and paid for from money earned by A. C. Bancroft 
in the building of bridges in Tulsa County. Mr. Patton and Mr. Wooden to have 
(1/3) one-third interest each for giving me the work. I also gave them $1000.00 
in cash. Mr. Patton has kept the books on this property in his office in County 
engineer’s office some of the payments were made out of rent money collected 
trom the property by myself or Mr. Patton. This statement I swear to before my 
maker and God. A. C. Bancroft.” 

rhe introduction of these writings in evidence was objected to and exception 
taken on the ground that each of them was incompetent, irrelevant, immaterial, 
ex parte, self-serving declarations. 


_ In passing upon these sweeping objections it is proper to keep in mind the 
evidence concerning ‘the embarrassed financial condition of the insured at the 
time he indited the writings objected to. With that in mind it is at least a per- 
missible inference that when he wrote “and also any money that may come to the 
girls” found in the first writing, he had in mind his life insurance in litigation in 
these actions. As already said it is the contention of appellees that Bancroft 
committed suicide on August 11, 1923, the day of his disappearance, and it is 
suggested by appellees in their brief that in all probability the insured went 
directly from the railroad station to the Arkansas river, about a mile distant, 





1004 The Insurance Law Journal, Vol. 81 [Dec.. 1933 


and destroyed himself by plunging into some of the numerous beds of quicksand 
which are known to exist in the bed of the stream in this neighborhood. As tend- 
ing to support the probability of this suggestion the evidence shows that immedi- 
ately after his disappearance an extensive search was made for him; the appellant 
was notified of his disappearance and furnished with his photograph; presumably 
it joined in the search through its far-flung and efficient organization: a lawyer 
was employed; the help of the Elks Lodge enlisted; inquiry made through news- 
papers and relatives—all without a trace. The fact of such an extensive and 
intensive search for a man as well known as the insured without revealing a 
single trace of him, certainly tended to show not only that he had destroyed him- 
self but that he had done it quickly and in some manner which by its nature 
would leave no trace. Any evidence tending to support or contradict the contention 
that he committed suicide at the time or in the manner suggested by appellees, or 
otherwise, was in reason and under the authorities competent. 

In Mutual Life Insurance Co. v. Hillmon, 145 U. S. 285, 12 S. Ct. 909, 912, 
36 L. Ed. 706, the Supreme Court of the United States in discussing the question 
now under consideration said: “The existence of a particular intention in a certain 
person at a certain time being a material fact to be proved, evidence that he 
expressed that intention at that time is as direct evidence of the fact as his own 
testimony that he then had that intention would be.” 

The writings were admissible. 

[5, 6] Finally: Was the evidence sufficient to take the case to the jury? 

Judge Walter H. Sanborn in Northwestern Mut. Life Ins. Co. v. Stevens 
(C. C. A.) 71 F. 258, page 261, finely compressed in a few words the considerations 
to be taken into account in answering this question: 

“Two cases of disappearance in which the facts are exactly alike will probably 
never arise, and the strength of the presumption of life or death will never be the 
same in any two cases. The facts and circumstances surrounding each disappearance 
which tend to affect the inference of continued life or early death that the minds 
of reasonable men, anxious only to arrive at the truth would draw, should be 
received in evidence in the trial of these cases; and then, guided by the established 
presumption that one who disappears under ordinary circumstances is presumed 
to live for seven years thereafter, the fact of continued life or previous death at 
the important date should be determined by the jury if there is sufficient evidence 
in the case to warrant a finding that the established presumption has been varied, 
and by the court if there is no such evidence. * * * The established pre- 
sumption of fact from the disappearance of an individual under ordinary circum- 
stances, from whom his relatives and acquaintances have never afterwards heard, 
is that he continues to live for seven vears after his disappearance. If this pre- 
sumption was unaffected by countervailing facts, it would continue in the case at 
bar until August 22, 1899; but this presumption of fact is not conclusive. It may 
be overcome, not only when the testimony of those who saw the insured die or 
saw his body after his death is produced, or when he was last seen in a peril that 
might probably cause his death, but also when all the facts and circumstances oi 
the case—the possible motives, if any, of the lost one to absent and conceal him- 
self in view of approaching failure, disgrace, or punishment, his possible motives. 
if any, for returning to his family and occupation, his attachments to the members 
of his family and his friends, his interest and prospects in his business or occu- 
pation, and the extent of the unavailing search that has been made for him—are 
such that they would take the: case out of the category of an ordinary disappear- 
ance, and would lead the unprejudiced minds of reasonable men, exercising thei 
best judgment, guided by the established rule that life is presumed to continue 
seven years after an unexplained disappearance, to the conviction that death had 
intervened at an earlier date.” 

The rule is that a case is one for the jury if upon all the evidence fair- 
minded men might honestly reach different conclusions with respect to the matter 
in issue. Payne v. Haubert (C. C. A.) 277 F. 646. 

Frankly, the writer of this opinion had grave doubts as to the correctness of 
the rulings submitting the case to the jury. His associates, and the trial judge as 
well, were of opinion on the evidence that the insured took his own life on or 
about the day of his disappearance. To paraphrase the language of Judge San- 
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born in the Stevens Case, supra, if the evidence in this case led the unprejudiced 
minds of three reasonable men, exercising their best judgment, guided by the 
established rule that life is presumed to continue seven years after an unexplained 
disappearance, to the conviction that death had intervened on or shortly after 
\ugust 11, 1923, the writer felt and still feels that he should, under the rule 
above stated, defer to their conclusions. 

Judge Cotteral* in his later conference memorandum wrote: 

“I think the case of Northwestern Mutual Life Ins. Co. v. Stevens (C. C. A.) 
71 F. 258, is illuminative. It deals with the case of Davie v. Briggs, 97 U. S. 
628, 24 L. Ed. 1086, on page 262 of 71 F., and holds that the imminent peril 
doctrine is not always necessary. It would suffice, but it is not essential. 

“The case of United States v. Hayman (C. C. A.) 62 F.(2d) 118, is also 
valuable for a grouping of citations, and it deals with Davie v. Briggs, and it 
seems the rule in that case was held not to be exclusive in Fidelity Mutual Life 
Ass’n v. Mettler, 185 U. S. 308, 22 S. Ct. 662, 46 L. Ed. 922. In that case it was 
declared that the inference of death might arise from disappearance inconsistent 
with the continuance of life, even if no exposure to particular peril is shown. 

“T am now inclined to believe, as Judge McDermott suggests, the notes in 
referring to the care of the children necessarily meant the insured intended to 
commit suicide and they would have the benefit of the insurance. So upon re- 
examination of the case I have concluded to vote for affirmance on the theory 
chat the death of the insured was established by sufficient evidence.” 

Judge McDermott in his conference memorandum wrote: 

“Tam in entire accord with the law as stated by appellant in its brief as to 
the necessity of distinct proof of death prior to the lapse of the policies. But I 
am quite as well satisfied that here is evidence from which a jury of rational 
men could come to the conclusion that Bancroft in tact took his life immediately 
after his disappearance. A reading of this record convinces me that he delib- 
erately made up his mind to kill himself, at the first opportune time, for the pur- 
pose of collecting the insurance; and that he did this in order to provide for his 
children. The jury has the same right to draw that inference from the evidence 
ws does a judge. 

“I think there was sutiicieni evidence: the court fairly submitted the question 
io an impartial jury and I think the case ought to be affirmed. * * * United 
States v. Hayman (C. C. A.) 62 F.(2d) 118.” 

In addition to the cases already cited or referred to, any one wishing to pur- 
sue the inquiry further will find the following cases (there are many others) 
illuminating and instructive: Continental Life Ins. Co. vy. Searing (C. C. A.) 240 
F. 653; English v. United States (D. C.) 25 F.(2d) 335; Brownlee v. Mutual Ben. 
Health & Accident Ass’n (C. C.A.) 29 F.(2d) 71; United States v. Robertson (C. 
C. A.) 44 F.(2d) 317; United States v. O'Brien (C. C. A.) 51 F.(2d) 37; McCune 
y. United States (C. C. A.) 56 F.(2d) 572; Browne v. New York Life Ins. Co. (C 
C. A.) 57 F.(2d) 62. 

Finding no error in the record the judgment of the trial court in each of the 
cases is affirmed. 


METROPOLITAN LIFE INS. CO. v. SMITH et al. No. 4773. 
Circuit Court of Appeals, Seventh Circuit. June 30, 1933. 
65 Federal Reporter (2d) 967 
INSURANCE. 


Evidence Jield to show conclusively insured’s death by gas asphyxiation was 
suicidal, precluding recovery on doubk indemnity riders of life policies. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

\ppeal from the District Court of the United States for the Northern Dis- 
‘rict of Indiana, Fort Wayne Division; Thomas W. Slick, Judge. 

Action by Helen C. Smith and others against the Metropolitan Life Insurance 
Company. From a judgment in favor of plaintiffs, defendant appeals. 

Reversed and rcmanded ior a new trial. 

Wm. J. Vesey and Fred B. Shoaff, both of Fort Wayne, Ind., for appellant. 


Judge Cotteral died April 22, 1933, and did not see the final draft of this opinion. 
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John W. Eggeman, of Fort Wayne, Ind., for appellees. 

sefore Alschuler, Evans, and Sparks, Circuit Judges. 

ALSCHULER, Circuit Judge. 

The appeal is from a judgment for $25,800 upon four policies of insurance: 
aggregating $25,000 issued by appellant April 20, 1926, upon the life of Richard 
J. McGreevey, Jr., who died November 12, 1929, while the policies were in force 
To cach policy there is attached a rider specifying that, in addition to the amount 
payable under the terms of the policy, a like amount shall be payable in case 
the death of the insured was “the result, directly and independently of all other 
causes, of bodily injuries sustained through external, violent and accidental 
means,” provided “(5) that death shall not have been the result of self-destruc- 
tion, whether sane or insane, or caused by or contributed to, directly or indi- 
rectly, or wholly, or partially, by disease, or by bodily or mental infirmity; * * *” 
In the policies insured’s father was named as beneficiary, but the right was re- 
served to the insured, without consent of the beneficiary, to assign the policies 

Insured assigned the policies, on March 16, 1927, to Citizens State Bank of 
Huntington, Ind., and on May 19, 1930, after having collected the original fac 
of the policies, the bank, tor a consideration, assigned them to appellee Helen C. 
Smith, a sister of insured. She brought the action upon the alleged liability un- 
der the riders of the policies, and the dominating question is whether there was 
any substantial evidence tending to show insured’s death was accidental and not 
suicidal. This involves a consideration of the evidence. 

Insured was thirty-four years old at his death and unmarried, and had rooms 
on the second floor of a residential building, the first floor of which was the office 

f one of the several quite large local business concerns whereof he was the 
active head. He was a partner in the McGreevey Grocery Company, then in 
bankruptcy, with liabilities of $290,000 and assets of $75,000; the managing head 
of Lime City Wholesale Company, in bankruptcy with liabilities of $144,000 and 
ussets of $10,000; and president of Playtime Equipment Company, which at the 
lime was defendant in about forty lawsuits and was borrowing money on its as- 
signed accounts, and had several checks outstanding which would be presented 
probably on the day following and to meet which there was no money in thi 
bank. The bankruptcy of Playtime Company followed shortly after his death 
There were pending against him four indictments in the federal court for con- 
spiracy to violate the bankruptcy laws. He held life policies aggregating over 
$280,000. Clearly his financial condition was desperate. 

One of his two rooms on the second floor of the house referred to he used 
as his private office, and an adjoining room, with connecting door, was his bed- 
room. Shortly after 6:30 a. m. of November 12 an employee, following his prac- 
tice of bringing the mail, came up the stairs and entered the private office. There 
he found insured on the floor on his left side, with his left hand under him and 
his right hand over him, and his face directly in front of and about a foot from 
a gas steve from which unlighted gas was escaping. He was dead. His body. 
clad in pajamas, was yet warm and without any marks or bruises upon it or 
anything to indicate that he had been assaulted or had fallen. His bed was dis- 
arranged as it had heen occupied. The windows and doors of the room were 
closed and the shades drawn. 

There were two shut-off valves controlling the flow of gas to the stove, on 
in the supply pipe and one, a wheel valve, at the stove. Both of these had to be 
epen to permit gas to flow through’ the stove. A man bending over the body 
found the gas flowing out of the stove, and stopped its flow by closing the wheel 
valve. There were found no burnt matches or other indications that the gas had 
been lighted or that there was attempt to light it. 


The undisputed evidence establishes further that about the same hour on 
ihe morning of the previous day the same employee came to the private office 
and found McGreevey evidently ill from gas inhalation. He testified: “I found 
McGreevey in a chair on the north side of the room, sitting over the gas stove, 
hus chair was as close up as he could get it and he was leaning over the stove in 
this position (indicating), leaning his head down over the stove; he seemed to 
be sick, but was conscious. The gas was turned on in that stove at that time. 
but was not burning.” 
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He led McGreevey to his bedroom, and against his protest called a doctor, 
who cane. The doctor (McGreevey's personal physician) came at about 7:30 and 
iound him in his bed. He told the doctor that gas had been escaping and had 
given him a headache. The doctor asked him why his windows were shut if 
gas was escaping, and told him not to remain there if gas was escaping. 

Analysis and discussion of these facts could not, in our judgment, lead to or 
even suggest any reasonable conclusion other than that this gas asphyxiation 
was the result of the insured’s self-destruction, and was not accidental. 

To combat this evidence resort is had to certain circumstances which the 
evidence tends to disclose. It appears that the gas stove was installed some time 
in September. It was testified that since its installation there had been some 
odor of escaping gas, and that efforts had been made to locate the leak through 
which the odor presumably came. 

But this circumstance could have no reasonable bearing upon the large quan- 
tity of escaping gas present on these two mornings, nor influence the fact that 
both of the valves which controlled the gas inlet were open at the time in ques- 
tion, This was clearly not what would be termed a gas leakage, but a passage 
ot unlighted gas through the intended outlet, in the normal way for causing it to 
flow, in quantity well known to persons of average intelligence to be sufficient 
to cause death in a very short time if the stove was not lighted. That whatever 
leak there had been did not cause this death is apparent from the fact that his 
occupancy of the premises as private office and bedroom during the several 
weeks on which’ it is contended there was gas odor in no wise caused him or 
anybody else any marked inconvenience. 

It was further testified that insured was always of a cheerful disposition, that 
he was engaged to be married, had been with his fiancée the evening before his 
death, and left her saying he would see her the following day; and that he had 
made an engagement with one of his attorneys to confer soon after with refer- 
ence to his trial which had been set for an early date, and that insured had ex- 
pressed absolute confidence of his acquittal. 

Also there was some contradiction as to whether one of the witnesses who 
testified to certain conversations with deceased had been impeached by evidence 
of differing statements; but the conversations which might have tended to estab- 
lish suicidal intent we dismiss from consideration entirely; and we thus also ig- 
nore the contradicting or impeaching evidence respecting such conversations. 
These circumstances, in the absence of any tangible, substantial evidence of ac- 
cidental death which they might tend to corroborate, do not of themselves tend 
to contradict the conclusion of suicide which we believe inevitably flows from the 
evidence of the actual facts. 

Various cases were cited where courts have sustained recoveries under cir- 
cumstances more or less a these. One case in particular is urged | Miss- 
ouri State Life Ins. Co. v. Pater, 15 F.(2d) 737 (C. C. A. 7)], where this court 
declined to disturb a judgment against the insurer Without here discussing that 
case, we may say of it, as of other border line cases depending upon the precise 
facts, that the conclusion reached on the peculiar facts there appearing does not 
efford a measuring stick for other cases with differing facts. 

Considering all of the facts disclosed in the instant case, we have an abiding 
conviction that they point unerringly to the suicide of this man as the cause of 
his death. Thus convinced, we have no alternative but to reverse the judgment 
«nd remand the cause for a new trial, and it is so ordered. 


NEW YORK LIFE INS. CO. v. MURRELL et al. No. 6708. 
Circuit Court of Appeals, Fifth Circuit. June 27, 1933. 
65 Federal Reporter (2d) 990. 
INSURANCE. 


Under double indemnity clause exempting insurer from liability thereunder 
for liability for death resulting from taking of poison or from bacterial infection, 
recovery could not be had under petition alleging either that death resulted from 


poisonous food eaten or that death resulted from poisoning produced by impure 
¥ 1 


1ood, 


Original petition alleged insured died from poisoning produced by 
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impure and contaminated food accidentally eaten, and amended petition, 
without withdrawing such allegation, alleged insured had eaten certain 
foods and that what he ate and drank was impure and contaminated, 

in that it was unwholesome and indigestible in insured’s system, without 

his knowledge, and caused violent irritation, erosion, and injury to in- 

sured’s stomach and intestines. Life policy sued on provided for double 
indemnity on proof of death from bodily injury effected solely through 
external, violent, and accidental means, but exempted insurer from liability 

for double indemnity if insured’s death resulted from self-destruction 

from taking of poison or from any bacterial infection other than bacterial 

infection occurring in consequence of accidental and external bodily injury. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from the District Court of United States for the Western District 
of Louisiana; Benjamin C. Dawkins, Judge. 

Action by John A. Kennedy against the New York Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Plaintiff died pending the 
appeal, and his next of kin, Joseph W. Murrell and others, were substituted as 
appellees. 

Reversed and remanded. 

Frederick G. Thatcher, Elmo P. Lee, and Robert A. Hunter, all of Shreve- 
port, La., for appellant. 

Howard B. Warren, Joseph D. Barksdale, and Julius T. Long, all of Shreve- 
port, La., for appellees. 

Before Bryan, Sibley, and Hutcheson, Circuit Judges. 

Bryan, Circuit Judge. 

This is an action on a double indemnity provision of a $5,000 life insurance 
policy. The beneficiary, John A. Kennedy, recovered judgment in the District 
Court, but died pending this appeal, and, upon appropriate suggestion, his next of 
kin have been substituted as appellees. 

Double indemnity is payable upon proof that the death of the insured “resulted 
directly and independently of all other causes from bodily injury effected solely 
through external, violent and accidental means.” But the policy contains a clause 
which exempts the insurer from liability for double indemnity, “if the Insured’s 
death resulted from self-destruction, whether sane or insane; from the taking of 
poison or inhaling of gas, whether voluntary or otherwise, * * * or, directly or 
indirectly, from infirmity of mind or body, from illness or disease, or from an 
bacterial infection other than bacterial infection occurring in consequence of acci- 
dental and external bodily injury.” The original petition acknowledged payment 
of the face of the policy, and, as a basis for the asserted right to recover double 
indemnity, alleged that the insured died “from poisoning produced by impure and 
contaminated food accidentally eaten.” An amended petition, without withdrawing 
that allegation, disclaimed an intention to allege that the insured had taken poison 
in his food, but alleged by way ot explanation that the word “poisoning” was used 
in the sense that “food poisoning” is generally used to describe an injurious effect 
of food eaten naturally and normally. The amended petition then proceeded to 
plead plaintiff's evidence by stating that the insured had eaten lunch, consisting in 
part of cold ham, potato salad, and a beverage called Budweiser, and that what 
he ate and drank “was impure and contaminated in that it was unwholesome and 
indigestible in the insured’s system, without his knowledge, and caused violent 
irritation, erosion and injury to insured’s stomach and intestines.” The evidence 
is not in the record, and the only assignment of error open for consideration is one 
which complains of the overruling of appellant’s exception of no cause of action 
Not even the insurance policy, which was an exhibit to the petition, nor the part 
of it that is material to this controversy, is printed in the record; only photostatic 
copies of the policy outside the record are separately brought up, in flagrant vio- 
lation of our rules. Stephenson y. National Bank (C. C. A.) 39 F.(2d) 16. We 
would be justified in dismissing the appeal but for the fact that the terms of the 
double indemnity provision as set forth in the answer are not in dispute. Because 
and only because there is no doubt suggested or question raised as to the exact 
language of that provision, we feel at liberty to pass upon the sufficiency of the 
petition as amended. : 
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\Ithough bodily injury resulting from food poisoning is an internal injury, 
it is generally held that the food which causes it is a violent and external means. 
Newsoms v. Commercial Casualty Insurance Co., 147 Va. 471, 137 S. E. 456, 52 
\. L. R. 303. Nor have we any doubt that the death of one who dies from eat- 
ing impure food which he mistakenly believes is wholesome is caused by accidental 
means. See Christ v. Pacific Mutual Life Ins. Co., 312 Ill. 525, 144 N. E. 161, and 
note to that case in 35 A. L. R. 737. The amended petition alleges not that im- 
pure food was the sole cause of death when eaten, but only that it became im- 
pure, contaminated, and poisonous to the insured after he had eaten it. If that 
he true, the food was not the sole external cause of the death, for a contributing 
internal cause was the physical condition of the insured. But we may assume in 
favor of appellees the truth of the allegation contained in the original petition, 
which was never withdrawn, to the effect that death resulted solely from poisoning 
produced by impure food. This policy, unlike many policies under consideration 
in cases referred to in the briefs, does not stop with the promise to pay in the 
event of death effected solely through external, violent, and accidental means; but 
it goes much further and exempts the insurer from liability for death by or 
regardless of such means, provided death results from any one of several specially 
enumerated and excepted causes. In policies containing double indemnity provi- 
sions and also exemption clauses, the latter vary so widely that a decision in one 
case may not be in point in another. In Maryland Casualty Co. v. Hudgins, 97 
Tex. 124, 76 S. W. 745, 746, 64 L. R. A. 349, 104 Am. St. Rep. 857, 1 Ann. Cas. 
252, the exemption clause excluded liability for death “resulting from poison, or 
anything accidentally * * * taken.” The cause of death was eating spoiled oys- 
ters. The court said that, if the oysters were poisonous, the death was within the 
exception of poison taken; if they were not, the cause of death was brought within 
the exception of “anything” taken. In Hawkeye Association vy. Christy (C. C. 
\.) 294 F. 208, 40 A. 1. R. 46, death resulted from inhaling fumes from lighted 
sulphur candles. It was held that there was no liability because of an exemption 
clause which excluded death resulting from poisonous gases, etc., taken or inhaled 
accidentally or otherwise. These two cases are more strongly relied on by 
appellant than any others. We do not think either one decided the question 
involved in this case. Of the causes of death exempted from the double indem 
nity provision of the policy in suit only two are material. The first relates to 
taking of poison whether voluntarily or unintentionally, and the other to bacteriai 
infection not occurring in consequence of accidental and external bodily injury. 
There was no external bodily injury, and so we are not concerned with the 
exception which appears in the exemption clause. As words are commonly 
used and understood, the taking of poison is a very different thing from eating 
impure food. The word “poison” as used in this exemption clause was intended, 
as it seems to us, to designate a well-known poison such as arsenic or strychnine 
The exemption clause itself recognizes and draws a distinction between poiswr 
and tacterial infection. And so we think the petition should not be held to 
allege that the insured died from the taking of poison. However, if the petition 
as amended be construed as alleging death from food poisoning, that is only 
another ~~ of saying that death was due to bacterial infection, which is another 
cause of death for which the insurer was not liable. Medical authorities cite« 
by both sides agree that the prime cause of putrefaction of food is a species 
of bacteria. See, also, Century Dictionary. Sometimes the bacteria in food 
will cause the death of a healthly person; at other times the bacteria 
multiply in the system and cause death because: the acids in the body are not 
strong enough to overcome the bacteria in the food. The death of the insured 
was due to bacterial infection whether the bacteria in the food alone was 
responsible for it, or whether the physical condition of the insured contributed 
to the infection. In either event there could be no recovery under the terms 
of the double indemnity clause of the policy. 

The judgment is reversed, and the cause remanded for further proceedings 
not inconsistent with this opinion. 

Sibley, Circuit Judge (concurring). 

I think the opinion puts too narrow an interpretation upon the words, “the 
taking of poison whether voluntary or otherwise.” It makes no difference whether 
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the thing taken is a well-known poison or not, if it proves to be in fact 
poisonous. The Standard Dcitionary defines a poison as “Any substance that, 
when taken into the system, acts in a noxious manner by means not mechanical 
tending to cause death or serious injury to health.” Webster's International 
Dictionary puts it: “Any agent which when introduced into the animal organism 
is capable of producing a morbid, noxious or deadly effect upon it.” Things which 
in good condition are foods, when so impure or contaminated by bacteria or 
otherwise as to cause the effects stated in the definitions, are poisonous. One 
who eats or drinks them, although unknowingly, has accidentally taken poison. 
If the effect of poison of any sort be slow and insidious, there is lacking the 
clement of violence necessary to bring a resulting death within the policy. But, 
if the effect is sudden, causing “violent irritation, erosion and injury to insured’s 
stomach and intestines,” the cause of death is violent enough, but only the more 
clearly a poison. It was only by a strained construction not intended by insurers 
that death from internal poison was at first included under accident policies, 
and the exceptions inserted in this policy were put there to exclude deaths from 
such obscure causes. The case here is on the horns of a dilemma. If what 
the insured ate was by itself capable of producing the sudden, violent, and fatal 
effects that followed, it was poison. If the results came about because of some 
disease of his own system at the time, what he ate was not the sole cause of 
the death independently of all other causes. Ryan vy. Continental Casualty Co 
(C. C. A.) 47 F.(2d) 472. In either case the death was not within the doubie 
indemnity clause. 

Hutcheson, Circuit Judge (concurring). 

The misgivings I have had about this case have arisen out of the fact that the 
evidence is not before us, and I have had some doubt whether plaintiff’s pleadings 
in and of themselves, put them out of court. 

A reading of the opinions of my associates, one insisting that the pleadings 
allege death by poison, the other that they allege death by bacterial infection, 
has put these doubts at rest. It has convinced me that the effect of plaintiffs’ 
allegations is to make out a case of death either from poison or from bacterial 
infection. Without undertaking then, as my brothers have so valiantly done, to 
determine which of the excepted causes of death is alleged, I find it sufficient to 
say that, as amended, the pleading makes out a case of death from either the one 
or the other of them, and is therefore demurrable. 

I concur in the result. 


PHILLIPS-MOREFIELD et al. v. SOUTHERN STATES LIFE INS. 
CO. OF ALABAMA. No. 6701. 
Circuit Court of Appeals, Fifth Circuit. June 20, 1933. 


66 Federal Reporter (2d) 29. 
1. INSURANCE. 

Insured was bound by representations in application that answers were 
truthful, notwithstanding any knowledge agent and physician might have had 
aliunde application. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

2. INSURANCE. 

False representations of insured in application for life policy respecting con- 
sulting physician and use of alcoholic liquors held material to risk and sufficient 
to warrant cancellation of policy. 


(For other cases, see Insurance, Dec. Dig. §§ 292, 297.) 

Appeal from the District Court of the United States for the Southern 
District of Florida; Alexander Akerman, Judge. 

Suit by Augusta E. Phillips-Morefield, joined by her husband, L. L. More- 
field, against Southern States Life Insurance Company of Alabama, removed from 
state court. Decree for defendant, and plaintiffs appeal. 

Affirmed. 

H. C. Tillman and Pat Whitaker, both of Tampa, Fla., for appellants. 


Geo. P. Raney, of Tampa, Fla., and Shepard Bryan, of Atlanta, Ga., for 
appellee. 
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Before Bryan, Foster, and Hutcheson, Circuit Judges. 

Foster, Circuit Judge. 

Clarence E. Phillips obtained a policy of life insurance in the amount of 
$10,000 from the Southern States Life Insurance Company of Alabama, appellee, 
payable to his wife as beneficiary. The policy was issued on July 29, 1925, and con- 
tained the usual clause making it incontestable after two years, and a provision 
for double indemnity, in the event the insured should die from violent, external, 
and accidental causes before reaching 60 years of age. The policy further pro- 
vided that, if the insured should die before July 29, 1933, all premiums paid would 
be refunded, that, in case of permanent disability by injury before the insured 
reached the age of 60 years, he should receive $100 monthly, and that loss of sight 
of both eyes would be considered permanent disability. Phillips died from naturat 
causes on February 14, 1926. He was 50 years of age when the policy issued. The 
insurance company declined payment and tendered the premium that had been 
paid. 

On July 20, 1926, within the contestable period, the beneficiary brought suit in 
a state court to recover on the policy. Subsequently she remarried. The suit was 
removed to the District Court, and in defense the insurance company filed an 
equitable plea alleging substantially that, in the application for insurance, made a 
part of the policy, the insured had made material false representations in having 
untruthfully answered “No” to the following questions: “(1) Have you consulted 
a physician or any practitioner for examination, treatment, or advice within the 
past five years? (2) Have you ever received any severe injury or undergone any 
surgical operation? (3) Are you deformed, maimed, or crippled in any way? (4) 
To what extent do you use alcoholic liquors? (5) How long have you drank to 
this extent? (6) Have you been intoxicated during the past five years?” A 
motion to dismiss the equitable plea was overruled, and plaintiff filed a replication 
denying that the answers in the aplication were false and denying that. they were 
material to the risk. There were various rulings on the pleadings. 

The witnesses were heard before the judge, and in due course he found the 
facts, in substance, as follows: Prior to the application for the policy the insured 
had received a severe injury. In 1902, while working on a boiler, a piece of metal 
accidentally striking him in the left eye caused loss of sight in that eye, and the 
eye was blind when the application was made. Prior to the application, he habit- 
ually, periodically, used alcoholic liquors to excess, during the years 1920, 1921, 
1922, and until the fall of 1923; that he became intoxicated from the excessive use 
of intoxicating liquors about every six months, more or less; that his sprees some- 
times lasted for four or five days: that he was intoxicated about one year before 
the issuance of the policy and was on a spree shortly before his death: that the 
information sought to be elicited from the applicant by the questions untruth- 
fully answered was necessarily within his knowledge; that he must have known 
that his answers were untrue’ at the time he made them; that the company relied 
upon the truthfulness of the answers in issuing the policy and only learned of thei: 
falsity after the death of the insured. Judgment was entered in favor of the insur- 
ance company, appellee, decreeing cancellation of the policy. This appeal followed. 

There are some twenty-four assignments of error. The first fifteen run to 
rulings on the pleadings. It is hardly necessary to review these assignments in 
detail, as the whole case is before us on the facts. However, we may notice the 
following: In the amended replication appellant set up, in substance, that if Phillips 
had been treated by a physician or other practitioner, it was for some trivial ail- 
ments, which were considered by the insured and the examining physician as minor 
and unimportant; that the extent to which he used intoxicating liquors was dis- 
cussed with and known to the general agent of the insurance company and examin- 
ing physician; that the answers to the questions were written by the physician as 
the agent of the insurance company; and therefore the insurance company was 
informed of all the facts connected with said questions and answers. As the dis- 
trict judge made no findings regarding treatment by a physician prior to the 
application, that may he passed as unimportant. With regard to the contention 
that the general agent and examining physician had actual knowledge of the 
extent to which the insured used intoxicating liquor, it is sufficient to say that 
they were not the agents of the insurance company for the purpose of perpetrating 
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fraud upon it. Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 
60 1. Ed. 1202, and the insured was bound by his representations that his answers 
were truthful, notwithstanding any knowledge the agent and physician might have 
had aliunde the application. The other assignments run to the findings and con- 
clusions of the judge and may be conveniently considered together. 

{2] We will not review the evidence. It is sufficient to say that we agree with 
the conclusions of the District Court on the facts. The false representations in 
the application were very material to the risk, and the insured was guilty of con- 
structive fraud sufficient to warrant the cancellation of the policy. Tutewiler y. 
Guardian Life Ins. Co. (C. C. A.) 42 F.(2d) 208; Equitable Life Assur. Soc. v 
Schwartz (C. C. A.) 42 F.(2d) 646. 

[3] The principal contention of appellant is that the equitable plea was im- 
properly allowed, on the ground that the defenses set up therein could have been 
urged at law. Therefore the insurance company had an adequate remedy at law, 
and, hy maintaining the plea, she was deprived of a trial "by jury. In sapport of 
this appellant relies upon the cases cf N. Y. Life Ins. Co. v. Marshall, 23 F.(2d) 
225, re by this court, and Phoenix Mutual Life Ins. Co. vy. Bailey, 13 Wall. 
616, 20 L. Ed. 501. Those cases may be easily distinguished. In each case it 
appeared that a separate bill in equity had been filed for the cancellation of a life 
insurance policy, and there was an action at law pending on the policy. It was 
held that the grounds for cancellation of the policies alleged in the bills could be 
urged in defense in the pending suits at law. The bills were dismissed on the 
ground that the insurance companies had an adequate remedy at law. The situa- 
tion is different when an equitable defense is interposed in an action at law, under 
ihe provisions of the Act of March 3, 1915, adding section 274b to the Judicial 
Code (28 USCA § 398). In the leading case of Liberty Oil Co. v. Condon National 
Sank, 260 U. S. 235, 43 S. Ct. 118, 67 L. Ed. 232, it was pointed out by the Supreme 
Court that the statute brought about a consolidation of law and equity in one 
action in the federal courts, similar to the practice under various state codes, with- 
out at all changing the principles applicable to an action at law or in equity. And 
it was held that the equitable issues raised should be first disposed of as in a court 
of equity, and then, if an issue at law remained, it was triable to a jury; therefore 
the right of trial by jury guaranteed by the Seventh Amendment was not infringed. 

Appellee had the right to file the equitable plea. The judgment of-the District 
Court maintaining it was correct. 

\firmed. 





SETHMAN ELECTRIC & MFG. CO. v. MOUNTAIN STATES LIFE 
INS. CO. No. 12816. 
Supreme Court of Colorado. June 12, 1933. 
23 Pacific Reporter (2d) 952, 
1. INSURANCE. 


Burden was on insurer to prove nonpayment of premium, alleged as defense 


to action on life insurance policy (C. L. § 2516, as amended by Laws 1927, pp. 
449, 450). 


(For other cases, see Insurance, Dec. Dig. § 646[4].) 
2. INSURANCE. 

Plaintiff in action on life insurance policy was not obliged to allege 
affirmatively payment of premium by replication in order to put in issue defend- 
ant’s allegation of forfeiture for nonpayment thereof; general denial being suffic- 
ient to warrant admission of testimony as to payment (C. L. § 2516, as amended 
by Laws 1927, pp. 449, 450). 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 
4. INSURANCE. 


Extension of insurance in consideration of cash payment of portion of 
overdue premium on life insurance policy and execution of notes for balance held 
not illegal, in absence of fraud or other overreaching. 


(For other cases, see Insurance, Dec. Dig. § 357.) 
In Department. Z 
Error to District Court, City and County of Denver; E. V. Holland, Judge. 
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Action by the Sethman Electric & Manufacturing Company against the 
Mountain States Life Insurance Company. Judgment for defendant, and plaintiff 
brings error. 

Reversed. 

A. X. Erickson and Emory L. O’Connell, both of Denver, for plaintiff in error 

Pershing, Nye, Tallmadge, Bosworth & Dick, of Denver (R. F. Baird, ot 
Fort Wayne, Ind., of counsel), for defendant in error. 

Hiiarp, Justice. 

\ction on a policy issued by defendant in error upon the life of one George 
Henry Sethman, pursuant to which it promised, on condition, to pay the sum 
mentioned in the policy, in accordance with the event, to the insured, to his estate, 
or to his assignee. Plaintiff in error, as assignee, sought recovery, and to an 
adverse judgment prosecutes error. 

It is apparently conceded that the policy was issued December 22, 1924, and 


that the initial premium, as well as the second annual premium, due December 22, 
1925, were paid; that the insured departed this life December 12, 1928; and that 
plaintiff in error is assignee of the policy and entitled to whatever benefits its 
terms afford. It seems further that had the third premium, due December 22, 1926, 
been paid, an ‘issue withheld from the jury, because, as plaintiff in error contends, 
the court erroneously refused to admit relevant and competent testimony going to 
show payment, a provision of the policy relative to automatic extended insurance 
would have continued the insurance company’s liability beyond the time of Seth- 
nan’s passing. It appears that plaintiff in error offered evidence to the effect that 
it paid the third premium, but its offer was rejected because it had not specifically 
pleaded payment. This ruling of the court is challenged, and the parties treat the 
error assigned thereto as of first importance. 

Briefly, plaintiff in error alleged its ownership of the policy, and that Decem- 
her 12, 1928, while the contract was in force and effect, the insured died. Defend- 
ant in error, quoting from the policy to the effect that failure to pay any premium 
when due worked a forfeiture, alleged that neither the insured nor the plaintiff in 
error has paid the premium due December 22, 1926. By replication plaintiff in 
error denied generally the allegations of nonpayment, and pleading the provision 
of the policy relative to extended insurance already referrd to, alleged that pay- 
ments made continued the policy in force beyond December 13, 1929. 

{1] At the trial plaintiff in error proved issuance and delivery of the policy, 
payment of the first premium, assignment of policy to it, and the death of Seth- 
man; and rested. Defendant in error then introduced testimony to the effect that 
the third annual premium, due December 22, 1926, had not been paid, and rested. 
The procedure to this point conformed to the rule that on the issue of nonpay- 
ment of premium, in the circumstances here, the burden rests on the insurer. 33 
C. J. 110, 14 R. C. L. p. 1437, § 598; 25 Cye. 925, 927. Also, considering that 
letendant itself proved payment of the second premium, it was in harmony with 
the reasonable construction of C. L. 1921, § 2516, and as amended, L. 1927, pp. 449. 
450, which provides in effect that after two years, nonpayment of premium hecomes 
i. matter of defense. To meet the situation plaintiff in error offered to show that 
it had paid the third or questioned premium, but, as we have seen, because it, had 
not pleaded such payment, the court sustained an objection to the offer. In mak- 
ing the ruling the court announced that the proffered evidence would satisfy the 
requirements of payment, and since that principle is not questioned, we adopt it 
tor the purposes of our review. 

[2] The evidence was excluded on the theory of the court's interpretation of 
decisions in this jurisdiction holding that payment is an affirmative defense and 
must be so pleaded. Bartholomew v. Emerson-Brantingham Imp. Co., 68 Colo 
244, 187 P. 538; Nitro Powder Co. vy. Kearns, 50 Colo. 1, 114 P. 396; Wells v. 
Colorado Nat. Life Assur. Co., 49 Colo. 508, 113 P. 524; Harvey vy. D. & R. G. R. 
Co., 44 Colo. 258, 99 P. 31, 130 Am. St. Rep. 120; Esbensen vy. Hover, 3 Colo. App. 
467, 33 P. 1008. Those cases involved questions growing out of the establishment 

contracts involving the payment of money, and where, if established, perhaps 
only payment would defeat right of recovery. Whether a claimed obligation has 
heen paid does not have to do with the existence or binding force of the contract 
in the first instance, and, therefore, plaintiff is not required to negative payment, 





1014 The Insurance Law Journal, Vol. 81 | Dec., 1933 


and if such allegation he included, it seems it need not he supported by evidence 
in the case in chief. 21.R. C. L. p. 116, 8 127; Harvey vi. D. & R. GC. RK: Co. 
supra. In the circumstances of the cited instances we have said that payment, i: to 
be relied on, must be pleaded as such, and that under general denial of plaintiff's 
allegation of nonpayment defendant’s offer of payment must be excluded. But does 
the record here warrant us in holding that plaintiff was obliged by replication to 
make affirmative allegation of payment to put in issue the allegation on defend- 
ant’s part that the third annual premium had not been paid and forfeiture 
resulted? We are not of that opinion. The rule which requires defendant 
to plead and prove payment is based on the included rule that he sustains the 
burden to that end; but here, nonpayment, not payment, is the issue, and the 
burden logically rests with the party making the required allegation. It follows 
that general denial of that which defendant in error was bound to allege, and 
primarily to establish, suffices for the admission of testimony contra. 21 R. C. L. 
supra. The court. erred in excluding the testimony. 

[3] Thus far we have discussed rules that have to do with order of proof and 
burden, with particular reference to what plaintiff in error, assignee of the policy, 
offered to show in the way of payment of the questioned premium. We come 
now to a point growing out of what is claimed took place between the insurer and 
imsured in relation to the same matter. As the trial proceeded plaintiff elicited 
from defendant's secretary testimony from which inference of payment hy the 
insured might be deduced. The insurer then examined its secretary to learn of 
further details of the claimed payment, in the course of which it appeared that the 
negotiations culminated in the payment of a sum of money equal to a small pro 
portion of the premium and the execution and delivery of two writings, Exhibits 

and 2, as to the balance. The exhibits were received in evidence, and read as 
follows: 

Exhibit 1: 
$5099.00 December 22, 1926 192 


“On or before March 22, 1927, after date without grace, and without demand 
or notice, I promise to pay to the order of Mountain States Life Insurance Com- 
pany, Five Thousand and Ninety Nine and 00/100 Dollars at the Home Office ot 
the Company in Denver, Colorado, value received, with interest at the rate of six 
per cent per annum. This note is accepted by said Company at the request of the 
maker, together with Six Hundred Fighty Seven and 00/100 Dollars in cash, on 
the following express agreement : 

“That although no part of the premium due on the 22nd day of December, 
1926, under Policy No 3015, issued by said Company on the life of George Henry 
Sethman has been paid, the insurance thereunder shall be continued in force until 
midnight of the due date of said note: That if this nete is paid on or before the 
date it becomes due, such payment, together with said cash, will then be accepted 
by said Company as payment of said premium, and all rights under said policy shail 
thereupon be the same as if said premium had been paid when due: That if this 
note is not paid on or before the day it becomes due, it shall thereupon auto- 
matically cease to be a claim against the maker, and said Company shall retain 
said cash as part compensation for the rights and privileges hereby granted, and 
all rights under said policy shall be the same as if said cash had not been paid 
nor this agreement made: That said Company has duly given every notice 
required by its rules or by the laws of the State in respect to said premium, 
and in further compensation for the rights and privileges hereby granted the 
maker hereof has agreed to waive, and does hereby waive every other notice in 
respect to said premium or this note, it being well understood by said maker 
that said Company would not have accepted this agreement if any notice of an) 
kind were required as a condition to the full enforcement of all its terms. 


“Interest due at maturity $76.49. 
“Policy No. 3015. Due March 22, 1927 
“(Signature ) George Henry Sethmar 
“( Address) 647 Williams St 
“Denver, Colorado.” 
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Exhibit 2: 
“Mountain States Life Insurance Company, 
“Denver, Colorado 
“Hereby acknowledges receipt of cash of $687.00 and premium note agreement for 
$5,099.00 on account ef annual premium, due the twenty-second day of December, 
1926, under Policy Number 3015, issued or assumed by 
the life of George Henry Sethman. 

“Said cash (if any) and said note agreement, or agreements, are in no wise a 
payment, part payment or satisfaction, or part satisfaction, of said premium, but 
are accepted in consideration of extending, according to the terms of said note 
agreement, or agreements, the time for payment of said premium and for continu- 
ing said policy in force during such period of extension. If the terms of said note 
agreement, or agreements, be not complied with, said policy will thereupon become 
void, except as otherwise provided therein. This instrument does not waive or 
modify any terms or condition of said note agreement, or agreements, or of said 
policy, except as expressly provided herein. 


said Company, insuring 


“Dated at Denver, Colorado, this twenty-second day of January, A. D. 1927. 
“Mountain States Life Insurance Co. 
“By D. Yeoman.” 

Plaintiff in error objected to the ‘exhibits on the ground that they tended to 
vary the terms of the policy, contrary, as argued, to the statute, C. L. 1921, § 2516, 
as amended, which says that the policy shall constitute the entire contract. We 
think the exhibits were properly admitted. It is clear they were executed in the 
course of whatever negotiations there were between the insured and insurer in 
relation to the over due premium, and to the extent they covered the acts of the 
parties they possessed qualities of certainty, always a desirable element; and since 
what the insured had done to satisfy the requirement of payment of the premium 
in question, admittedly not in the regulation manner, had been inquired into by 
plaintiff in error, it comports with fairness to allow full disclosure, and such dis- 
closure would include signed and mutually exchanged contemporaneous pertinent 
writings. Neither the writings nor the matter developed orally by plaintiff in error 
on the same subject may be said to vary the provisions of the policy. 

{4] The arrangement, however manifested, orally, in wirting, or both, was 
necessarily of a time subsequent to the execution of the policy, and in the absence 
of fraud or other overreaching, not claimed, it was not attended with inherent 
illegality. It contemplated no loss of rights to the insured and he gained some- 
thing. In short, a situation which seemed otherwise presently lost to him, was by 
the new contract saved for a time, and potentially for the then current insurance 
period. The court properly permitted the inquiry to be pursued to the extent 
indicated by the record, for the writings were part at least of what evidenced the 
new agreement. It will be noted that the statute does not in terms prohibit the 
‘company and insured from entering into supplementary or modifying contracts, 
not contemplated when the policy was issued. Diehl v. American Life Ins. Co., 
204 Lowa, 707, 213 N. W. 753, 755, 53 A. L. R. 1528. The Iowa court considered 
the effect of an agreement made in the circumstances here, and where, also as 
here, the insured did not pay according to its terms, and held that inasmuch as the 
obligation on the part of the insured as set forth in the new writing had not been 
bserved, the instrument did not operate as payment of the otherwise unpaid 
premium beyond the limit fixed therein. It then discussed the statute of that 
state, like ours. and its bearing on the case, saying: “We cannot conceive of its 
leing against public policy or contrary to the terms or purpose of the statute to 
permit an insurance company to grant an extension to a policy holder by whom 
through misfortune or otherwise the making of prompt payment of premium at the 
stipulated time may be inconvenient or impossible. Such extensions, in many cases 
at least, save the insurance to the policy holder. They do not (ordinarily at least) 
injuriously affect other policy holders. Logically, if the conditions are void it 
must be because the extension is void, for it is the extension if anything that dis- 
criminates. By means of the note a supplementary contract is in effect entered 
into to extend the time of payment of premium, and during the period of exten- 
sion to continue the former contract in force. Though a new contract is thus 
made it does not constitute a complete, independent, or distinct contract of insur- 
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ance. It modifies as to cne premium payment and continues the existing contract 
The new contract is merely supplementary and was net within the contemplation 
of the parties at the time the policy was issued. No discrimination was in view 
on either occasion. We perceive no reason for not permitting the company t 
grant an extension of time of payment of premium on terms that are mutually 
reasonable and not oppressive, or for punishing the company for aiding the insured 
by annulling fair, nonoppressive, and nonfraudulent conditions.” In Wastun \ 
Lincoln Life Ins. Co. (C. C. A.) 12 F.(2d) 422, 425, the court said: “The statute 
does not state that the policy shall continue to be the sole contract between the 
parties. It refers to the policy that is originally issued.” These cases are in point 
and persuasive. After all, they simply announce the rule that competent. parties 
shall enjoy freedom of contract. 

The conclusion indicated has been reached only as the result of much reflec- 
tion. Counsel for plaintiff in error have painstakingly presented the opposing view. 
Among the cases cited in their brief are some that hold contrary to the view we 
have announced. Coughlin v. Reliance Life Ins. Co., 161 Minn. 446, 201 N. W. 
920, ard Ritter v. American Life Ins. Co., 48 S. D. 231, 203 N. W. 503, are 
examples. 

[5] It is urged that the court erred in admitting the testimony of one Kattell, 
qualifying as an expert insurance actuary. Apparently his only office was to make 
computations, and if the court felt the need thereof we cannot see that harm 
resulted. Of course, neither the court nor the jury may abdicate to mathematicians 
and must assume responsibility for correct answers to problems. It may weil be 
that the same question will not again rise to plague. But if it shall, the court 
will have in mind that in construing the contract the answer must be found in the 
law, and of which only the court may make declaration. 

For the reason that the court erred in excluding testimony as indicated in th 
first point determined, the case is reversed. 

\dams, C. J., and Burke, J., concur. 


STAHEL v. PRUDENTIAL INS. CO. OF AMERICA. Nos. 29418-29422. 
Supreme Court of Minnesota. July 7, 1933. 
249 Northwestern Reporter 713. 
1. INSURANCE. 

Right of irrevocable beneficiary of life policies, although vested, heid subject 
to provision granting insured right to borrow money from insurer, and bene- 
ficiary’s consent to such loan was not necessary. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

2. INSURANCE. 

Irrevocable beneficiary held not entitled to have life policies, lapsed for no: 
payment of premiums, reinstated. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


Syllabus by the Court. 

The rights of plaintiff, an irrevocable beneficiary named in life insurance 
policies, although vested, were subject to a policy provision granting insured the 
right to borrow money from the insurer pledging the policies as security therefor 
The beneficiary’s consent to such loans was not necessary. Plaintiff was not entitled 
to have the loans canceled as to her and the policies reinstated for any purpose 
after they had lapsed for nonpayment of premiums. 

Appeal from District Court, Ramsey County; Hugo O. Hanft, Judge. 

Action by Rose Stahel against the Prudential Insurance Company of America. 
From an order denying a motion for a new trial, plaintiff appeals. 

Affirmed. 

Keller, Broady & Chapin, of St. Paul, for appellant. 

Oppenheimer, Dickson, Hodgson, Brown & Donnelly and George W. Jansen 
all of St. Paul, for respondent. 

HI7on, Justice. 

In each of five actions tried to the court without a jury plaintiff appeals from 
an order denying her motion for a new trial. 

Each action was founded on a life insurance policy issued by defendant to and 
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upon the life of Jacob Feinstein, father of plaintiff. The policies were ordinary 
life, three for $1,000 each, and two for $2,000 each. The following general state- 
ment applies to all the policies: 

The beneficiary named therein was Feinstein’s wife. The policies further 
provided: “If there be no Beneficiary living at the death of the Insured the 
amount of insurance shall be payable to the executors, administrators or assigns 
of the Insured, unless otherwise provided in the Policy. The right to change the 
Beneficiary has been reserved by the Insured.” After the policies had been ix 
force for some time, and on May 17, 1922, plaintiff was made the beneficiary in 
all the policies. Many of the premiums were paid by the insured through loans 
made from defendant, all of them with the knowledge of plaintiff. All the other 
premium payments were made by plaintiff, without the knowledge of defendani 
until March 5, 1929. The policies were at all times in the possession of plaintiff 
Mrs. Feinstein died February 15, 1929. On March 5, 1929, at the request of Fein- 
stein, defendant agreed that the insured should not thereafter have the right to 
change the beneficiary; she thus became an irrevocable beneficiary. On August 19, 
1920, Feinstein applied for a loan on all of the policies, executed an assignment 
of the policies to the defendnat, and on August 26, 1929, received the then fui! 
loan values therein specified. There was no evidence of bad faith on the part of 
defendant toward plaintiff either through collusion with insured or otherwise. 
Plaintiff first learned of the loans here complained of in October, 1929. On 
November 30, 1929, she made a premium payment on one of the policies. No 
further premium. payments were made by any one, and the policies were lapsed 
for nonpayment of premiums at various times from December 13, 1929, to Septem- 
ber 24, 1930. Each policy contained the following loan provision: 

“If this Policy be continued in force, the Insured may borrow from the 
Company, with interest at the rate of six per cent. per annum, payable at the 
end of each policy year, on the sole security of this Policy, an amount up to the 
limit of the Cash Surrender Value hereinafter specified after deducting therefroin 
all other indebtedness on account of this Policy, by making written application 
for the loan and assigning the Policy to the Company as security. Failure to 
repay any such indebtedness or to pay interest shall not avoid the Policy unless 
the total indebtedness thereon to the Company shall equal or exceed the loan 
value at the time of such failure, nor until one month after notice to that effect 
shall have been mailed by the Company to the last known address of the 
Insured, of the person to whom the loan was made, and of the assignee of 
record at the Home Office of the Company, if any. The Company reserves the 
right to defer any loan, other than to pay premiums on policies in the Company, 
for a period not exceeding ninety days after application for such loan. (Note— 
\t any time during the continuance of this Polciy a statement of any outstanding 
indebtedness on account of the Policy will be furnished on request).” 


Plaintiff seeks to have the loans made to her father after she became the 
irrevocable beneficiary canceled as to her, and that she receive at her option 
paid-up policies for lesser amounts or automatic extended insurance without her 
interest being charged by such loans made to her father; that she be allowed at her 
option to reinstate the policies without being charged with these loans; and that 
defendant be enjoined from making any further loans without her consent. 

Plaintiff’s claim was, and she so testified, that the loans here involved were 
made by the defendant to her father without her consent. However, the court 
found that the evidence did not sustain that claim and that the same was untrue. 
Because of the conclusion we reach, it is not necessary to determine whether 
this finding was justified by the evidence. In its conclusions of law the court 
found that the policies had lapsed for nonpayment of premiums and ordered 
that the actions be dismissed on the merits and defendant have and recover of 
plaintiff its costs and disbursements. 

_. U1, 2] Under the general rule the rights of plaintiff as an irrevocable bene- 
hciary were vested ones. See Bliss on Life Insurance (2d Ed.) p. 517, § 318; 
Ferguson v. Phoenix Mutual Life Insurance Co., 84 Vt. 350, 79 A. 997, 35 L. R. 
A. (N. S.) 844; 14 R. C. L. § 545. In applicable situations Minnesota follows 
the general rule. Ricker vy. Charter Oak Life Ins. Co., 27 Minn. 193, 6 N. W. 771, 
38 Am. Rep. 289; Allis v. Ware, 28 Minn. 166, 9 N. W. 666: Wallace v. Mut 
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Ben. Life Ins. Co., 97 Minn. 27, 106 N. W. 84, 85, 3 L. R. A. (N. S.) 478; 
Birge v. Franklin, 103 Minn. 482, 115 N. W. 278. It is to be noted, however, 
that in the cases just cited the facts are distinguishable from the cases at bar. 
In neither of them was there an exercise of an expressed privilege granted to 
the insured in the policy to borrow money from the insurer. Cases where an 
assignment of a policy was made as security for money borrowed from a third 
party, or where the question of a change of beneficiary was involved, or where 
the policy itself provided that the insured could borrow from the insurer only 
with the consent of the beneficiary, or where, after insured’s death, the controversy 
was between parties each claiming to be the beneficiary, are, of course, not helpful. 
Nor are cases wherein the facts were otherwise materially different from those 
here. 

However, in the cases at bar, as hereinbefore noted, there was an express 
policy right granted to the insured to borrow money from the company on ti 
security of the policy. Under this right insured applied for the loan; the insure: 
was obligated under its contract to grant it. The loan provisions of the policies 
were binding on the insured, the insurer, and plaintiff-beneficiary. See Couch, 
Cyc. of Ins. Law (vol. 2) § 306; Parker v. Potter, 200 N. C. 348, 157 S. E. 68: 
Morgan v. Prudential Ins. Co. of America, 209 Ala. 110, 95 So. 355; Leeker vy. 
Prudential Ins. Co., 154 Mo. App. 440, 134 S. W. 676. In Wallace v. Mut. Ben. 
Life Ins. Co., supra, it is stated: “As soon as the policy was issued Mrs. 
Wallace [beneficiary] acquired a vested interest therein, of which she could not be 
deprived without her consent, except under the terms of the contract with the 
insurance company.” Plaintiff’s rights as beneficiary were subject to the expressed 
policy right of the insured to borrow of the defendant on the security of the 
policies in accordance with its terms. Her consent was not necessary in order 
that the insurer might make the loans to the insured. The loan provisions in 
the policies are clear and explicit; and interpretation or construction thereof 
different than the one we arrive at would change the expressed purpose and intent 
thereof. In Morgan vy. Prudential Ins. Co., supra, a policy with a loan provision 
the same as the ones here involved was considered, and the holding was ii: 
accordance with the views hereinbefore expressed. 

The suggestion that the policies were not in conformity with the provisions of 
Mason’s Minn. St. 1927, § 3402 (7), is without force. 

Affirmed. 


PAPP v. METROPOLITAN LIFE INS. CO. 
Court of Chancery of New Jersey. Aug. 3, 1933. 
167 Atlantic Reporter 873. 
1. INSURANCE. 


Evidence diel not to show that life insured was incompetent by reason of 
fatal illness when he made change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE 

In equity, where insured has pursued course provided in policy and has done 
all that lies in his power to change beneficiary, but dies before new certificate 1s 
issued, court will treat such certificate as having been issued. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
+. INSURANCE. ia Ae i, 

Equity of claimant under alleged change of beneficiary to life insurance 
proceeds hield waived by failure to bring legal action in accordance with insurer s 
request, where insurer could not have relieved itself of responsibility by inter- 
pleading claimant and opposing claimant, because opposing claimant could not 
be personally served. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Syllabus by the Court. 

1. It is the rule in equity that, “if the insured has pursued the course provided 
im the policy and has done all that lies in his power to change the beneficiary, 
but dies before a new certificate is issued, a court of equity will treat such cer- 
tificate as having been issued.” 
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2. Equity aids the vigilant. It refuses relief if delay in prosecuting an equity 
ccasions inequity. 

3. Interplcader in personam will not lie against a nonresident not served 
with process in this state. e 

sill by John Papp against the Metropolitan Life Insurance Company. On 
final hearing. 

Bill dismissed. 

Gustav L. Goldstein, of Newark, for complainant. 

McCarter & English and Conover English, all of Newark, for defendant. 

BackEs, Vice Chancellor. 

The defendant, Metropolitan Life Insurance Company, issued a group life 
insurance policy to the John A. Roebling Sons’ Company of Trenton, upon the 
lives of its employees, entitling the, beneficiary designated by the employee to 
$1,000 at death, and $2,000 if death be due to violence. A certificate issued under 
the policy to John Kish, an employee who designated Charles Getz, uncle in 
Roumania, as beneficiary. Kish was injured by an automobile and died seven 
days later in a Trenton hospital, January 1, 1930. The day before, he designated 
the complainant John Papp, as beneficiary. The request for the change and the 
certificate reached the insurance company after Kish died. The insurance com- 
pany, with notice of the change of beneficiary, paid Getz. The complainant as 
equitable beneficiary sues to compel a formal change of beneficiaries and to 
recover the insurance. 

[1] The objection that Kish was incompetent when he made the change of 
beneficiary is not sustained. Three days before he died pneumonia developed, 
and on December 30th and 31st the disease was in full bloom, his temperature 
ranged around 104°, and he was desperately ill and at times semi-delirious, so 
much so that he tore off the splints from his injured arms, tried to remove those 
on his legs, and it was difficult to keep him abed. The attending physician and 
nis assistant expressed the opinion that with pneumonia and a temperature of 
194° he was incapable of understanding the transaction. On the other hand, a 
specialist in this disease stated that temperature in pneumonia does not mean 
anything. is not an indication of delirium, and that a patient an hour or two 
after delirium may be perfectly normal. On the 30th, when the doctors regarded 
im as semi-delirious and irresponsible, he made his confession, and the priest 
says he was rational and clear of understanding, otherwise he would not and, 
in conscience, according to the laws of the church, could not have given him 
Holy Communion. When he signed the change of beneficiary the notary, a justice 
of the peace called in to prepare the document, realizing that Kish was very sick, 
examined him to satisfy himself of his competency. He testified that he was 
roperly orientated and that Kish was sensible of the affair in hand and ex- 
pressed his wishes with intelligence. The apparent conflict may have for its 
solution that Kish could not speak English and the doctors may have, to some 
extent, misinterpreted his mutterings as the rambling of delirium, whereas with 
the priest and notary, who spoke his mother tongue, and the other witnesses— 
fellow countrymen—-he was at home, and there was mutual comprehension. Thx 
principles that obtain in the execution of wills are applicable, and a testament 
in the circumstances would not be denicd probate for incompetence. 

[2] The objection that the change of beneficiary was ineffectual, becausé 
incomplete, is sound at law, but not in equity. The policy reads: 

“Section 9: Change of Beneficiary—Any employee insured hereunder may, 
from time to time, change the beneficiary by filing written notice thereof with the 
company accompanied by the certificate and certificate riders—if any—of  suci: 
employee. Such change shall take effect upon endorsement thereof by the company 
on such certificate and certificate riders—if any—and unless the certificate and all 
certificate riders—if any—are so endorsed, the change shall not take effect. After 
such endorsement, the change shall relate back and take effect as of the date the 
employee signed said written notice of change, whether or not the employee be 
living at the time of such endorsement or not, but without prejudice to the com- 
pany on account of any payment made by it before receipt of such written 
notice.” 

The day before the change was made, Kish signified his intention to Papp to 
substitute him as beneficiary, to secure a debt of $500, and, when Papp and his 
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two iriends called at the hospital the next morning, they came prepared with a 
regulation form of substitution furnished by the insurance company. Kish told 
them to get Jacobs, the notary, whom he knew spoke his language. With Jacob: 
they went to the insurance company’s local office in Trenton for instructions, and, 
being informed that the certificate and the request must be sent to the company’s 
home office in New York, the four went to Kish’s lodgings in Roebling, a nearby 
town, and returned with the certificate to the hospital, where Jacobs filled in tite 
form, Kish executed it with his mark, one of the friends signed as witness, 
Jacobs affixed his name and office and his notarial seal, and they took it and the 
certificate away with them to Jacob’s office, where he inclosed the documents ii 
an envelope addressed to the insurance company’s New York office, and instructed 
them to mail it. Instead of mailing in Trenton, they took the package back to 
Roebling. It was late, the post office was closed, as it was the next day, New 
Year’s Day, and on the second or third day they gave the papers to the employer, 
and they were forwarded to the insurance company, which received them January 
24th. 

Had the documents reached the company before Kish died, there could be no 
question as to the effectiveness of the transfer in equity, though the policy pro- 
vided that the change should not take effect until indorsed by the insurance com 
pany. It was so held by Vice Chancellor Leaming in Prudential Insurance Co 
v. Reid, 107 N. J. Eq. 338, 152 A. 454, who, treating the indorsement as a mere 
ministerial act, enforced the change, in that case complete but for the indorse- 
ment, in compliance with the maxim that “equity regards that as done which 
ought to be done.” 

Here, however, we are dealing with a change of beneficiary not as far 
advanced in the effort as in the Reid Case, where the request was not in the 
hands of the insurance company and the ministerial act was not incumbent in the 
lifetime of the insured. The rule at law is, undoubtedly, that the change in the 
manner prescribed by the policy must be absolutely complete in the lifetime oi 
the insured, and that the beneficiary has a vested right at death if the change is 
not accordingly perfected, but there are three well-established exceptions to the 
rule of strict compliance, one of them being that, “if the insured has pursued the 
course provided in the policy and has done all that lies in his power to change 
the beneficiary, but dies before a new certificate is issued, a court of equity will 
treat such certificate as having been issued.” Supreme Conclave, Royal Adelphia, 
v. Cappella (C. C.) 41 F. 1, Couch, Ins. § 323. Whenever invoked in the proper 
forum and upon satisfactory proof that the insured has strictly met the require- 
ments of the equity rule, it has received affirmance. None denies the rule. Oui 
Court of Appeals recently in Prudential Ins. Co. v. Swanson, 111 N. J. Eq. 477, 
162 A. 597, reiterated it. There is divergence of view as to its application. In 
some instances the contract itself forbids it, in others, the facts have not war- 
ranted it. It is not cognizable at law and it is not always set up in equity, and 
hence confusion in the cases. 

‘These are a few of the cases, and there are many theories cited, applying the 
equity rule, where the substitution reached the insurance company after deathi. 
Hoskins v. Hoskins, 231 Ky. 5, 20 S.W.(2d) 1029; Johnston v. Kearns, 107 Cal 
App. 557, 290 P. 640; La Borde vy. Farmers’ State Bank, 116 Neb. 33, 215 N. W. 
559: Mutual Life Ins. Co. v. Lowther, 22 Colo. App. 622, 126 P. 882; Wentworth 
v. Equitable Life Assurance Soc., 65 Utah, 581, 238 P. 648; Barrett v. Barrett, 
173 Ga. 375, 160 S. E. 399, 78 A. L. R. 962; Manning v. Ancient Order of United 
Workmen, 86 Ky. 136, 5 S. W. 385, 9 Am. St. Rep. 270; State Mutual Life 
Assur. Co. v. Bessett, 41 R. I. 54, 102 A. 727, L. R. A. 1918C, 961. In the last- 
cited case, death intervening between the deposit of the notice in the mail and its 
delivery at the home office, was regarded as one of the contingencies making 1! 
impossible to complete the change after all had been done that could be done by 
the insured. 

These cases appear to expound a contrary doctrine. Fink v. Fink, 171 N. Y. 
616, 64 N. E. 506. The suit was at law. The Court of Appeals held that the 
question was one of title, and, the power of appointment not having been strictly 
and fully exercised, the beneficiary’s rights vested at death and the company 
became her debtor. The equity rule was not involved. The case was distinguished 
in White v. White (Sup.) 194 N. Y. S. 114, a suit in equity, where the change 
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from mother to wife was made on the day of death, but did not reach the Metro- 
politan Life Insurance Company until the day after. The court pointed to the dis- 
tinction between the rule at law and in equity, and, holding that there was sub- 
stantial compliance with the requirements as to change of beneficiary, and applying 
the equity maxim, awarded the fund to the wife. In Freund v. Freund, 218 IIl. 
189, 75 N. E. 925, 109 Am. St. Rep. 283, the court, deeming the indorsement on 
the policy by the company required the exercise of judgment, and that it was not 
simply a ministerial act, because the insurance laws of New York required the 
consent of the insurer to a change, held that the equitable rule did not apply. 

In these cases, delays of the agencies selected to make delivery to the insurers 
were held to be defaults of the insured, in doing all things possible, and it was 
held they were not within the equity rule: 

Knights of Maccabees of the World v. Sackett, 34 Mont. 357, 86 P. 423, 115 
Am. St. Rep. 532: Metropolitan Life Ins. Co. v. Lewis (La. App.) 142 So. 721; 
and New York Life Ins. Co. v. Murtagh, 137 La. 760, 69 So. 165. 

Prudential Ins. Co. v. Swanson, supra, is an instance where the insured did 
not extend himself to do all he could to perfect the substitution; as are Kochanek 
v. Prudential Ins. Co., 262 Mass. 174, 159 N. E. 520: Rollins v. McHatton, 16 
Colo. 203, 27 P. 254, 25 Am. St. Rep. 260: and Schoenholz v. New York Life 
Ins. (Co.;,, 25% Ne Y¥. 24) 136 NN. B.-224 

In Polish National Alliance v. Nagrabski, 71 N. J. Eq. 621, 64 A. 471, the 
change was adjudged to be perfected, though the certificate or policy was not 
delivered with the request for change of beneficiary in the lifetime of the insured, 
through no fault of the insured; and so in Supreme Conclave, Royal Adelphia, v. 
Cappella, supra: Barboza v. Conselho, ete. 43 Cal. App. 775, 185 P. 1028; 
McDonald vy. McDonald, 212 Ala. 137, 102 So. 38, 36 A. L. R. 761. 

Sullivan v. Maroney, 76 N. J. Eq. 104, 73 A. 842, and Anderson vy. Broad 
Street National Bank, 90 N. J. Eq. 78, 105 A. 599, relied upon by the defendant, 
are not in point. They involve assignments of policies, and assignment was held 
not to be the prescribed method for effecting a change of beneficiary. 

In Prudential Ins. Co. v. Deyerberg, 101 N. J. Eq. 90, 137 A. 785, the insured 
made a gift of his insurance; the insurance was payable to his estate; and the 
law of gifts was applied. 

Judges differ as to the activity of the insured essential to bring the facts 
within the equitable rule, but it is the consensus of opinion that, upon the intent 
to make the change of beneficiary being reduced to writing, the documents must 
he promptly forwarded, and any delay in dispatching or interruption in transit, 
contributing to nondelivery before death, is fatal. Misfortune in transit is no 
excuse; all available means to insure delivery before death must be adopted. 

It is perfectly obvious that nothing could have been done by the sick Kish 
between the time he executed the change of beneficiary at 3 o’clock in the after- 
noon and early the next morning when he died, nor by Papp and his friends, or 
by Jacobs, to whom Kish gave the papers, to deliver the substitution and the 
certificate at the home office of the insurance company before death. Had they 
heen mailed instanter, they would not have been delivered before Kish died early 
on New Year’s Day; and that was a holiday. That they took them back to 
Roebling and later gave them to the employer for transmission to the insurance 
company therefore becomes an immaterial incident. 

The complainant, Papp, was entitled to recover $500 at.most, if he could 
establish the debt, contracted, as he says, back in 1926, for it is plain that the 
transfer of the insurance was only a security. 

[3-5] The insurance company’s legal obligation was to Getz, the beneficiary 
under the policy; Papp’s claim, based on a valuable consideration, was purels 
equitable. An equity will not be enforced at the expense of a legal right. A legal 
right prevails over a pure equity. The insurance company has not waived its 
right to discharge its legal obligation to Getz—it is not interpleading—but it was 
not privileged to ignore Papp’s equity if it could have acquitted itself with justice 
to both parties. The company afforded Papp every opportunity to establish his 
equity by judicial action against Getz, to the modification of the latter’s legal! 
right against the company. Getz stood foursquare on the insurance contract, and 
the company could but recognize him as its creditor. It so advised Papp’s attorneys, 
at the same time pressing them to sue, to convert his equity into a legal right to 
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bar Getz pro tanto. This continued with the attorneys (one local, the other oi 
New York) for over a year and a half and there was much correspondence. The 
company delayed Getz to help Papp. In June, 1930, it offered to negotiate with 
Getz, which was declined, but in November following, the attorney requested it to 
deal with him, and it agreed to the extent of getting his consent to paying last 
illness and funeral expenses, but again cautioned them that if Getz refused, and 
he did, it would have no alternative but to pay him the insurance money. There 
was no response. 

Another letter followed in February, 1931, which the attorneys answered by 
inclosing proof of Papp’s claim of $1,070. The company declined to recognize it 
or his claim under the policy, and in a letter of March 13, 1931, again expressed 
its intention to pay Getz the insurance, saying, however, that “ample time will be 
given your correspondent (local attorney) to take such action as he deems advis- 
able to protect the interest of his client,” and that, “unless notice of legal actior: 
is received in this office within one month from the date hereof, we shall feel at 
liberty to proceed with adjustment as explained” (pay Getz). To this there was a 
request to extend the time for an additional twenty days (a party in interest was 
sailing for Europe to negotiate with Getz). On June 17th the company asked to 
be advised of the developments, and the answer was, progress. Under date of 
June 26th, Getz having, by letter, refused to make concessions, the company 
wrote: “In view of the statement, we must proceed with adjustment of his policy 
in accordance with the contractual obligation,” but “In accordance with your 
request, however, we will defer taking such action in order to give you an oppor- 
tunity to convey this information to your client. Please advise us promptly as we 
are desirous of settling this matter.” The letter was ignored. In reply to a re- 
minder letter of July 16th, the local attorney wrote, July 28th, that his “clients 
have not definitely decided just what course they wish to pursue. [f you can hold 
the matter over until August 10th I will advise you definitely cither that action 
to enforce the assignment has been decided on or that I have no further connec- 
tion with the matter.” To the present solicitor, who wrote August 10th that 
it was his intention to bring action as soon as he could prepare the papers, the 
company answered, August 12th, that: “Payment of this claim will be deferred 
for a period not exceeding two weeks from the date of this letter. Unless notice 
of motion is served prior to that time we shall feel at liberty to effect settlement 
with our beneficiary.” Not hearing anything more, the company paid Getz, 
September 29th. This bill was filed in December, 1931, and too late. Equity aids 
the vigilant, not those who slumber on their rights. The maxim functions not 
only in stale claim cases, but also where procrastination works injury. Slumber 1s 
not measured by the time elapsed but by the harm done. The Edison type may 
be as disastrous as the Van Winkle. The insurance company justly treated the 
complainant’s silence and indifference as a waiver of his equity; as between its 
contractual obligation to Getz and the delayed equity of Papp, it had no alter- 
native but to pay Getz. The complainant could have protected the company by 
timely effort to supervene his equity by bill to compel the indorsement of the 
change of beneficiary on the policy or to issue to him a new one, as he .now 
prays. The policy was in this state, and, considered as the res, chancery had juris- 
diction (Cameron vy. Penn Mut. Life Ins. Co., 111 N. J. Eq. 24, 161 A. 55. Vice 
Chancellor Berry), and could have brought in Getz by substituted service (Morgan 
v. Mutual Benefit Life Ins. Co., 189 N. Y. 447, 82 N. E. 438), and the insurance 
company, upon paying the money into court, would have been relieved. The pre- 
dicament of the company called for prompt action by the complainant. Its liability 
to double responsibility imposed that duty. Despite constant importuning, the 
complainant slept on. He is estopped. He would not move then and equity will 
not move now. He refused to do equity, and equity refuses him. 

The complainant’s insistence that the insurance company could have relieved 
itself of responsibility by interpleading Getz and Papp is untenable. Its obligation 
to Getz was a promise to pay; the relation was one of debtor and creditor; and 
the debt was recoverable in any jurisdiction where the insurance company could 
be “found.” His cause being in personam, Getz could be interpleaded by personal 
service only. His action in personam could not be turned into one in res by the 
company paying the money into court. Neither Getz nor Papp had a claim upon 
any definite moneys of the company, and the company could not, by segregating 
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cash, paying it into court, and labeling it as theirs, transpose the personal promise 
into a res with a situs in this state to obtain jurisdiction by publication. Personal 
service was imperative. A decree of interpleader against Getz would have been a 
nullity. Redzina v. Provident Institution for Savings, 96 N. J. Eq. 346, 125 A. 
133; Lanning v. Twining, 71 N. J. Eq. 573, 64 A. 466; McBride v. Garland, 89 
N. J. Eq. 314, 104 A. 435; Hills v. A&tna Life Ins. Co., 39 N. J. Law J. 132; 
Gleason v. Northwestern Mutual Life Ins. Co., 203 N. Y. 507, 97 N. E. 35; 
Hinton v. Penn Mutual Life Ins. Co., 126 N. C. 18, 35 S. E. 182, 78 Am. St. Rep. 
636: Dexter v. Lichliter, 24 App. D. C. 222; Gary v. Northwestern Masonic Aid 
Ass’n (Iowa) 50 N. W. 27. 
The bill will be dismissed. 


DOUGHERTY v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES, 
and twenty-five other cases. 
Supreme Court, Appellate Division, First Department. June 30, 1933. 
265 New York Supplement 714. 
2. INSURANCE. ; 4 , 

Premiums paid by insured could be recovered in action for rescission predi- 
cated on insurer's repudiation of entire contract when rights under policies had 
accrued. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

3. INSURANCE. a, seek 

Performance under Russian life insurance policies: by individuals who were 
subjects of Ukraine, divorced from Russia with intercommunication destroyed 
aiter date of Soviet revolution, was excused since practical impossibility. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. INSURANCE. 

Where, on date when by Soviet decree life insurance in Russia became state 
monopoly, insured had election of paid-up insurance until 1928 and, if alive, right 
then to cash payment, to cash surrender value, and to paid-up policy in reduced 
amount, he could recover premiums paid with interest valued as of dates when 
made. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

8. INSURANCE. 

Where life policy was in full foree on December 1, 1918, and insured died in 
1925, beneficiary and her assignee could exercise option in policy of paid-up 
insurance. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

Appeals from Supreme Court, New York County. 

Ten actions by G. Frank Dougherty, action by G. Frank Dougherty as an- 
cillary administrator, ten actions by Lewis A. Pinkussohn, action by Lewin 
Blechmann, action by Louis Edward Ramm, action by Friederich W. Suessman, 
action by Corinne M. Rodkinson, as executrix of Norbert M. Rodkinson, de- 
ceased, and action by Noussin A. Vitkoup, against the Equitable Life Insurance 
Society of the United States. From judgments in favor of plaintiffs in seven 
of the actions by Dougherty, individually and in his action as administrator, in 
eight of the actions by Pinkussohn, and in the actions by Blechmann, Ramm, and 
Suessman, defendant appeals, and from the judgment in the action by G. Frank 
Dougherty as ancillary administrator against the Equitable Life Insurance So- 
ciety of the United States on the ground of inadequacy, plaintiff appeals, and 
irom the judgment dismissing the complaint in the other actions, plaintiffs appeal, 
all judgments having been entered on the report of a referee appointed to hear 
and determine (144 Misc. 363, 259 N. Y. S. 146). 

Judgments in favor of plaintiffs affirmed, and judgments in favor of defend- 
ant reversed and judgments directed. 

Argued before Finch, P. J., and McAvoy, Martin, O'Malley, and Townley, JJ. 

Davis, Polk, Wardwell, Gardiner & Reed, of New York City (John W. 
Davis and William C. Cannon, both of New York City, of counsel; David E. 
Hudson, of New York City, on the brief), for appellants. 

Engelhard, Pollak, Pitcher & Stern, of New York City (Walter H. Pollak, of 
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New York City, of counsel; G. Frank Dougherty, George J. Hadjinoff, and 
Thomas I. Emerson, all of New York City, on the brief), for respondents. 

James O’Ma.ey, Justice. 

The Equitable Life Assurance Society of the United States is defendant in 
twenty-six actions brought upon policies issued through its Russian branch be- 
tween the years 1890 and 1911. Plaintiffs are either holders of such policies, bene- 
ficiaries, or the assignees or administrators of the assureds or beneficiaries. 

Many of such plaintiffs are emigrés, who have fled from Soviet Russia, and 
reside in western Europe. Others are residents and citizens of the newly created 
Baltic States of Latvia, Esthonia, Lithuania, and Poland. In one case the as- 
sured died in exile and the beneficiary was a resident of Soviet Russia. In one 
ease the assured was a native American citizen and the beneficiary a resident and 
subject of Great Britain 

The great majority of the actions are for rescission and a recovery of the 
premiums paid and are predicated upon defendant's repudiation of its obligations 
under the policies. This group is known as the restitution cases. Three cases 
involving four claims seek recovery of the insurance stipulated in the policies, 
(1) the amount promised at the end of the endowment period; and (2) payments 
agreed to be made on the death of the insured. 

In nineteen of the restitution cases the plaintiffs have had judgment. The 
remaining cases of this group were dismissed, together with some of the actions 
for the insurance stipulated upon the ground of the statute of limitations, or fail- 
ure on the part of the plaintiffs to perform conditions precedent contained in the 
policies, These deasiccils are subjects of appeal by the respective plaintiffs in- 
volved. 

The comprehensive and carefully considered opinion of the learned referee 
has rendered our task less arduous. It states the nature of the litgiation, the 
number and character of the cases involved, the essential facts and issues of law 
necessary to be considered in respect to each; and in addition cites the leading 
cases in the Court of Appeals, in this and other courts which deal with the im- 
portant and novel legal questions which have been precipitated on our courts as 
ihe result of the Russian Revolution and the final establishment of the Soviet 
government in 1918. Dougherty v. Equitable Life Assur. Soc. of United States, 
144 Misc. 363, 259 N. Y. S. 146. Moreover, we deem the opinion to be entitled to 
more than the ordinary weight, in vicw of the fact that the writer was a member 
of the Court of Appeals when many of the cases which he cites and upon which 
he relies, were decided. No one, therefore, is in a better position to interpret 
properly the effect to be given to the decisions which control some of the im- 
portant legal questions here involved. 


[1] In the main we agree with the conclusions reached in the opinion of the 
referee to which we refer for a more detailed statement of facts and the prin- 


ciples of law generally applicable. 


We concur in the view that our previous de- 
cision in one of the 


cases involved herein, wherein we struck out several defenses 
interposed by the — int (Dougherty v. Equitable Life Assur. Soc., 228 App. 
Div. 624, 238 N. Y. S. 824), has rendered unavailable to the defendant all defenses, 
save the second, ninth, tenth, and eleventh, the last having been withdrawn on 
the trial. While some of the defenses as reframed on amendment differ in lang- 
uage, they are in substance and principle to the same effect as those which were 
eliminated by our decision. Our view upon the insufficiency of these defenses was 
deliberately and unanimously expressed, and was based upon our interpretation 
of the previous decisions of the Court of Appeals cited therein. While it is but 
fair to say that some members of the court as now constituted are not wholly in 
accord with the full decision as then made, we are of unanimous opinion that we 
ras adhere to the view as then expressed, especially as our decision was adopted 
by the referee and made the basis of an important part of his decision. 


[2] Nor is our recent decision in Gilbert vy. New York Life Insurance Com- 
pany, App. Div.—, 264 N. Y. S. 610 (June 2, 1933), in conflict with the 
holding of the referee that premiums paid by the insured may be recovered in 
actions for rescission predicated upon the defendant's repudiation. In the first 
place the holding therein to the effect that premiums might not be recovered in 
an action for rescission predicated upon a repudiation was not essential to the 
decision. Furthermore, the repudiation involved in that case related to a true 
anticipatory breach, a repudiation prior to the averted of any rights. This pre- 
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nts quite a different situation from that in the cases before us where the repu- 
diation of the entire contract of insurance took place at a time when rights un- 
der the policies had already accrued. 

We, therefore, are of opinion that the judgments in favor of the plaintiffs 
niust be affirmed. The judgments dismissing the complaints of seven of the 
plaintiffs herein named, we think, should be reversed, and judgments directed in 
their favor as hereinafter specified. As our affirmance is based upon the law as 
laid down by the learned referee, it will be unnecessary to treat generally of the 
law applicable. Such questions of law as are necessary to be considered will be 
adverted’ to in the treatment of the specific cases. 

[3] In the actions brought on the claims of Waskowski, Siline, and Vitkoup, 
we are of opinion that performance on their part was excused after November 7, 
i917, the date of the Soviet revolution. Such performance was a practical im- 
sossibility. These three individuals were subjects of the Ukraine, divorced from 
Russia with intercommunication destroyed. Cohen vy. New York Mutual Life 
Insurance Co., 50 N. Y., 610, 10 Am. Rep. 522; Sands v. New York Life Insur- 
ance Co., 50 N. Y. 626, 10 Am. Rep. 535. 

[4] Waskowski had obtained a fifteen years endowment policy in 1913. His 
iast premium payment carried this to April 10, 1918. He had fourteen months 
after nonpayment of a premium to elect either to take a cash surrender value of 
the policy or paid-up insurance for the full amount for a reduced term; eight 
months within which to elect paid-up insurance in a reduced amount. Therefore, 
gn December 1, 1918, the crucial date as fixed by the referee when by Soviet de- 
cree, life insurance became a state monopoly, private companies were ordered 
in liquidation, and all the defendant's property and assets were taken over by 
the Soviet, Waskowski under the policy had a three-fold election: (1) paid-up 
instrance until 1928, and, if alive, the right then to a cash payment; (2) a cash 
surrender value; (3) a paid-up policy in a reduced amount. He, therefore, in 
this action was entitled to final judgment for the premiums paid, with interest, 
\elued as of the dates when made. 

Siline had a twenty-year endowment policy. His last premium payment car- 
ried the policy to July 3, 1918. Under his policy, on December 1, 1918, he had (1) 
the right to a cash surrender value; (2) a right to a paid-up policy. He, too, 
therefore, should have judgment directed in his favor. = 

So, too, in the case of Vitkoup, the third Ukranian, who had a life policy. 
His last premium payment carried the policy to October 3, 1917. On December 1, 
1918, he also had the two options open to Siline. Likewise, judgment should be 
directed in his favor. 

[5] The Reinin claim was on a twenty-year endowment policy obtained in 
If alive on November 6, 1917, he was entitled to the face amount. The 
record shows that he paid all premiums and on November 6, 1917, was alive. His 
assignee brought this action on February 1, 1927. There was no proof of sur- 
vivorship given in this action. The learned referee was of opinion, more than 
“Ix years having expired without such proofs being given, that the action was 
barred. Tt must be noted, however, that the policy prescribed no time within 
which proof of survivorship had to be given. The right to recover did not accrue 
until the proofs were furnished in the absence of any express limitation. Hay v. 
Star Fire Ins. Co., 77 N. Y. 235, 243, 33 Am. Rep. 607; Munn vy. Masonic Life 
Ass'n of Western New York, 189 N. Y. 486, 489, 82 N. E. 724. The statute, there- 
tore, had not run, assuming that the six-year period of limitation would apply. 
The delay, moreover, under the circumstances here presented, was not of a suffi- 
cient duration in our opinion to constitute an abandonment.in law. Judgment, 
therefore, should be directed in favor of the plaintiff for the amount stipulated 
in his policy, valued in rubles as of the date of maturity. ; 
_., [6] We are of opinion, also, that in the Taube claim the statute had not run. 
(his assured had two policies, the first a twenty-year payment life policy on which 
all premiums had been paid and which was fully paid up in 1912. Taube was 
executed by the Soviets in May, 1919, in Riga. The statute, however, did not 
start to run, though the policy by its terms was then payable. As in the case of 
Reinin, proofs of survivorship had not been furnished. The other policy held by 
Taube had been changed in 1906, under an option given him to a paid-up policy 
ina reduced amount. Here, too, the statute did not start running as of the date 
of his death, for again, proofs of survivorship had not been furnished the defend- 
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ant, and neither policy had set forth an express limitation of time in which this 
was to be done. There should, therefore, be directed a judgment on these two 
policies for the amount stipulated therein in rubles valued as of the date of ma- 
turity. 

[7] In the Rodkinson claim barred by the referee on the ground that the six- 
year statute had run, we are, likewise, of opinion that judgment should have been 
granted for the plaintiff for the amount of the premiums paid in rubles, with in- 
terest as of the respective dates of payment. This claim was predicated upon a 
policy, the endowment period of which expired December 29, 1920. Payment ac- 
cording to its terms was not due until “one month from the date of production of 
proofs of survivorship.” This proof was never given. We do not think that when 
Rodkinson, in answer to an inquiry, was informed under date of January 14, 
1920, by the defendant that it would not take any action in connection with this 
policy or assume any responsibility, the statute started to run. The assured 
might, but was not compelled to, consider this repudiation giving rise to an en- 
forceable claim as of such date. Even if proofs of survivorship had been pro- 
duced at the expiration of the endowment period, December 29, 1920, the six- 
year statute, assuming it to apply, would not have barred the claim. This period 
would not have elapsed until January 29, 1927. The action, however, was com- 
menced January 18, 1927. 

_ [8] The Zalberg claim was dismissed on the theory advanced by the learned 
referee that the assignee of the beneficiary of such policy had no right to exer- 
cise options therein contained, but that this could be done only by the assured. 
On December 1, 1918, the policy was in full force and effect. Zalberg died in 
1925. The policy named his daughter as beneficiary and she was alive on that 
date. In April, 1928, she assigned her interest to the plaintiff here prosecuting 
the claim, who commenced suit May 1, 1928. The plaintiff assignee demanded the 
exercise of the option in the policy to paid-up insurance. It seems to us that the 
beneficiary and, likewise, the plaintiff assignee was entitled to exercise such op- 
tion. Bartholomew vy. Security Mutual Life Insurance Co., 204 N. Y. 649, 97 N. 
I}. 869. Judgment, therefore, should be directed for the plaintiff for the amount 
of insurance stipulated in the policy in rubles valued as of the date of maturity. 

It follows, therefore, that the judgments in favor of the plaintiffs should be 
affirmed with costs, and the judgments in favor of the defendant reversed: wit! 
costs, and judgments directed in favor of the respective plaintiffs as above indi- 
cated with costs, and in confornity with the opinion of the referee in other re- 
spects, 

Judgment affirmed with costs, with leave to the appellant to appeal to the 
Court of Appeals if so advised. Order filed. 

Judgment affirmed with costs to the plaintiff, with leave to appeal to the 
Court of Appeals if so advised. Order filed. 

Judgment reversed with costs and judgment directed in favor of the plaintiff 
as indicated in opinion, with costs, and in conformity with the opinion of the 
referee in other respects. Settle order on notice reversing findings inconsistent 
with this determination, and containing such new findings of fact proved upon 
the trial as are necessary to sustain the judgment hereby awarded. 

Finch, P. J., and Martin and Townley, JJ.. concur. 

McAvoy, J., taking no part. 


LOFARO v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Court, Appellate Division, Fourth Department. June 29, 1933 
265 New York Supplement 724. 
1. INSURANCE. 


Where double indemnity rider on life policy provided for cancellation on 
insured’s request and presentation of policy to company for cancellation of 
double indemnity clause, insurer’s consent held not requisite to cancellation and n¢ 
formal cancellation or physical defacement or rewriting of policy was required 

All that was necessary was unequivocal and absolute request on 
insured’s part for discontinuance of double indemnity benefit and surrender 

of policy to insurer for cancellation of the clause, revocation becoming 

complete on compliance with such requirements. 


(For other cases, see Insurance, Dec. Dig. § 240.) 
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2, INSURANCE. 

Insured’s delivery of life policy to insurer’s local representative, with written 
request for cancellation of double indemnity rider, held sufficient, under policy, to 
caricel double indemnity clause, though insured died before papers reached insurer's 
home office and though change was not noted on policy and policy was not re- 
written (Insurance Law, § 58). 

Cancellation of double indemnity provision became effective where the 
rider provided that provision might be discontinued on any policy anni- 
versary on request of insured and presentation of policy to insurer for can- 
cellation of such provision, and where insured had done all that lay in his 
power to bring about the cancellation, and fact that, in form prepared by 
company and signed by insured only, he requested that double indemnity 
provision be canceled and eliminated from policy by “rewriting” did not 
add to cancellation requirements, nor was physical change of policy before 
insured’s death necessary on theory that Insurance Law, § 58, requires 
policy to contain entire contract and that particular policy specifically 
stated that it and application therefor constituted entire contract. 

(For other cases, see Insurance, Dec. Dig. § 240.) 

Appeal from Supreme Court, Oneida County. 

Action by Eva Lofaro against the John Hancock Mutual Life Insurance 
Company. From a judgment in favor of plaintiff, entered on September 7, 1932, 
on a directed verdict (144 Misc. 578, 259 N. Y. S. 47), defendant appeals. 

Reversed on the law, and motion for directed verdict in favor of defendant 
granted. 

Argued before Sears, P. J., and Taylor, Edgecomb, Thompson, and Crosby, JJ 

Earle C. Bastow, of Utica, for appellant. 

M. S. Ogonowski, of Utica, for respondent. 

Epccomn, Justice. 


Plaintiff seeks, in this action, to recover the amount which she claims to be 
due her as the beneficiary of a policy of insurance issued by the defendant, Joh: 
Hancock Mutual Life Insurance Company, upon the life of Anthony Lofaro. 

The policy in suit was issued on March 15, 1929, and by its terms the defend- 
ant agreed, subject to the provisions and conditions therein recited, to pay to the 
beneficiary therein named the sum of $10,000 in the event that the insured died 
during the continuance of the policy. Attached thereto, and made a part thereof, 
was a rider, or supplementary contract, whereby the defendant, in consideration 
of a special yearly premium of $25 in addition to the regular premium, agreed to 
pay said beneficiary an additional $10,000, if the insured died as the result of 
bodily injury caused solely by external, violent, and accidental means. It was 
provided in this supplemental contract that the accidental death benefit provision 
might be discontinued on any policy anniversary upon the request of the insured, 
and upon presentation of the policy to the company for the cancellation of this 
provision. 

Mr. Lofaro died on the 21st day of March, 1931, under such conditions as 
would entitle the plaintiff to the additional $10,000 called for by said supple- 
mentary contract, if that part of the policy was effective on the day of the 
insured’s death. The defendant paid the face amount of the policy, less certain 
deductions for premiums due, but refused to pay the accidental death benefit, 
claiming that the supplemental contract had been discontinued and canceled prior 
to Mr. Lofaro’s death. This action is brought to recover the amount claimed to 
be due because of this double indemnity provision in the policy, and the only 
question which we are called upon to decide is whether this part of the policy was 
in effect on March 21, 1931, the day on which Mr. Lofaro died. 


_ The facts relating to the alleged cancellation of this double indemnity portion 
ot the policy are not in dispute. In the latter part of February, 1931, the insured 
sent for Mr. Peters, the assistant district manager of the Utica office of the 
defendant, and told him that he could not afford to pay this additional premium, 
and that he desired to discontinue the accidental death benefit feature of the 
policy. Mr. Peters attempted to dissuade him from this purpose, and asked him to 
think it over. The two met again on several occasions. Mr. Lofaro stated in nc 
uncertain terms that he would not carry this additional insurance any longer, and 
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insisted that it be canceled after March 15th, the anniversary date of the policy 
On March 11, 1931, Lofaro delivered the policy to Mr. Peters, and on March 
19th Peters returned with a form which contained the following statement: “| 
desire to discontinue the special premium for the double indemnity provision of 
said policy, which provision I hereby agree shall be cancelled and eliminated 
from said policy by re-writing, and I hereby release said company from 
liability by reason of said provision.” 

This Lofaro signed, and on the following morning, March 20th, Peters handed 
the statement, together with the policy, to Mr. Dowling, the district cashier of 
the Utica office of the defendant. Dowling mailed both papers to the company 
at its home office in Boston, Mass. They were received the following morning, 
March 21st, between 8 and 9 o'clock. 

On the evening of March 20th, Mr. Lofaro was shot by burglars while they 
were attempting to rob his place of business. He was rushed to the hospital, and 
died around 1 o'clock the following morning. 

Under these circumstances, had the double indemnity clause of the contract 
heen canceled, or was it in full force and effect at the moment of the insured’s 
death ? 

To be effective, the surrender or cancellation of this double indemnity pro- 
vision of the policy must be made in accordance with the requirements imposed 
by the policy. The exact wording of this provision is important. It reads 
follows: “This accidental death benefit provision may be discontinued on any 
policy anniversary upon request of the Insured and presentation of the policy t. 
the Company for cancellation of this provision.” 

The requirements necessary to cancel this provision of the policy seem to b 
two: (1) The “request of the insured”; (2) “presentation of the policy to the 
company for cancellation of this provision.” The insured, and the insured alone 
was vested with the right to terminate this insurance. The company was clothed 
with no power, no authority, and no discretion in the matter; it had no option 
one way or the other: it could not prevent the insured from acting under this 
clause of the policy. It is true that in the form prepared by the insurance com- 
pany, and signed by the insured, he states that the double indemnity provision 
mav “be cancelled and eliminated from said policy by re-writing,” but that state- 
ment was not signed by the company. There is no provision in the policy, nor in 
any other paper signed by the defendant, wherein it is provided that the compan) 
shall do anything whatsoever to effectuate the discontinuance or nullification of 
this accidental death benefit provision. 

[1] As defendant’s consent is not a prerequisite to the revocation of this 
part of the policy, no formal cancellation or physical defacement or rewriting ot 
the policy is required; all that is necessary is an unequivocal and absolute request 
on the part of the insured for a discontinuance of the double indemnity benefit, 
and a surrender of the policy to the company for cancellation. The revocation 
hecomes complete upon those two requirements being complied with. Crown Point 
Iron Co. v. AKtna Ins. Co., 127 N. Y. 608, 28 N. E. 653, 14 L. R. A. 147. 

[2] It is true that the policy was not presented to the company at its home 
office. The contract of insurance contains no such requirement, and it cannot be 
read into the policy by implication. It was presented to a representative of the 
company, and that was sufficient. Train v. Holland Purchase Ins. Co., 62 N. Y. 598 ; 
Crown Point Tron Co. v. Aétna Ins. Co., 127 N. Y. 608, 28 N. E. 653, 14 L. R. A 
147. 

In the Crown Point Iron Company Case just cited, the plaintiff sent te one 
Page several policies of fire insurance for cancellation. Page had issued one of! 
the policies as agent of the company, and had acted as broker for the insured in 
procuring the rest of the insurance. The statute requires a fire insurance com- 
pany to cancel a policy upon the request of the insured. No discretion or option 
was left to the company. Page retained the policy which he wrote, and forwarded 
the others to the agent who had issued them. Before they were received, the 
property burned. As to the company represented by Page, it was held that the 
request for cancellation which was made to him was sufficient, and that its policy 
was revoked. 

It is true that the policy in suit provides that no person, other than the presi- 
dent, a vice president, the secretary, or an assistant secretary, was authorized to 


all 
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modify or waive any of its terms or conditions, but this is not a case where it 
is sought to change or alter the contract itself. 

It was discretionary with the insured whether he would continue this addi- 
tional insurance, or would cancel it on any anniversary date. He could do as he 
desired. His will and his wish were supreme. He did everything in his power to 
abrogate the additional insurance. No one could have done more. The fact that 
the company did not actually detach this rider from the policy, or indorse it as 
canceled, or rewrite the agreement, cannot change the insured’s purpose, or alter 
the situation. 

But the plaintiff urges that, inasmuch as the statute requires that the policy 
shall contain the entire contract between the parties (Insurance Law, § 58), and 
inasmuch as this particular policy specifically states that it and the application 
therefor constitute the entire contract between the company and the insured, the 
policy, not having been physically changed before the death of the insured, musi 
be taken as it now stands as the contract between the parties; that to alter the 
terms of the agreement it must be rewritten, or the change must be noted on the 
policy itself. 

| cannot subscribe to such contention. The policy does state the entire con- 
tract between the parties. It distinctiy states that the accidenal death benefit may 
be discontinued under certain circumstances. If those circumstances exist, that 
portion of the contract is void. The contract has not been changed; it is all 
contained in the policy. 

The policy is void, except for certain nonforfeiture values, for nonpaymeni 
of premiums. If the insured had failed to pay a premium when it became due, 
and had died thereafter, could it be argued for a moment that the company was 
liable to the beneticiary for the face of the policy because the company had failed 
to rewrite the instrument or to note upon its face the fact that any liability thereon 
was limited to the nonforfeiture value? 

Had there been a breach of warranty or a violation ef the condition of the 
policy, could it be successfully urged that the insurance company could not shov 
that fact, but was bound by the terms of the instrument as it was originally 
written, and was liable for the full amount of the policy because no physical 
change had been made upon the instrument itself? 

The situation here is somewhat analogous to a change of beneficiary. The 
standard form of policy reserves to the insured the right to change his beneficiary 
from time to time upon his written request filed at the home office of the com- 
pany, but provides that the change shall not become effective until the proper 
indorsement has been made upon the policy. It has repeatedly been held that the 
change becomes effective when the insured has done all that is required of him to 
efiect the change; that the purpose of the insured cannot be defeated by the 
mission or neglect of the company to perform some formal or ministerial act. 
luhrs v. Luhrs, 123 N. Y. 367, 25 N. E. 388, 9 L. R. A. 534, 20 Am. St. Rep. 
734; Lahey v. Lahey, 174 N. Y. 146, 66 N. E. 670, 61 L. R. A. 791, 95 Am. St. 
Rep. 554: Donnelly v. Burnham, 86 App. Div. 226, 83 N. Y. S. 659; State Mutual 
life Assurance Co. v. Bessett, 41 R. [. 54, 102 A. 727, L. R. A. 1918C, 961; 
Navassa Guano Co. v. Cockfield (D. C.) 244 F. 222. 

Where an insured has requested the cash surrender value of his policy, in 
accordance with the provisions thereof, the beneficiary is not entitled to recovei 
the full amount of the insurance, if death occurs between the time of making 
the request and the actual receipt of the check for the cash surrender value of 
the policy. Tucker v. Equitable Life Assurance Society, 174 La. 598, 141 So. 71; 
Lipman v. Equitable Life Assurance Society (C. C. A.) 58 F.(2d) 15. 

The defendant having no option or discretion in the matter, and Lofaro having 
done everything that lay in his power to bring about the cancellation of this 
double indemnity provision of the policy, the rights of the parties became fixed, 
and those rights cannot be detracted from or added to by the failure of the 
insurance company to perform some ministerial act. 

The judgment should be reversed, and the complaint dismissed. 

. _Judgment reversed on the law with costs and motion for a directed verdict 
in favor of the defendant granted with costs. All concur. 
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PALMER vy. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS. 
Supreme Court, Appellate Term, First Department. July 6, 1933. 
. 265 New York Supplement 796. 

INSURANCE. 

Under provision making life policy incontestable after it had been in force 
“during lifetime of insured” for two years, policy held contestable, where insured 
died within 13 months after issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from Municipal Court, Borough of Bronx, Second District. 

Action by Kate Palmer against the John Hancock Mutual Life Insurance 
Company of Boston, Mass. From a judgment in favor of plaintiff, defendant 
appeals. 

Reversed, and new trial ordered. 

Argued June term, 1933, before Levy, Callahan, and Untermyer, JJ. 

Frederick C. Tanner, of New York City, for appellant. 

Per Curiam 

The present policy had the provision that it was incontestable after it had 
been in force “during the lifetime of the insured” for two years, etc. Here the 
insured died in less than thirteen months after the issuance of the policy. It was 
error, therefore, to hold that it was incontestable. The case of Killian v. Metro- 
politan Life Ins. Co., 251 N. Y. 44, 166 N. E. 798, 64 A. L. R. 956, involved a 
policy which did not include the words “during the life-time ef the insured,” and 
is not controlling. 

Judgment reversed, and new trial ordered, with $30 costs to appellant to abide 
the event. All concur. 



























WASHINGTON FIDELITY NAT. INS. CO. v. LACEY. 
Court of Appeals of Ohio, Cuyahoga County. March 27, 1933. 


186 Northeastern Reporter 751. 





1. INSURANCE. 

“Sound health” as used in clause exempting life insurer from liability unless 
msured is in “sound health” on date of issuance does not mean absolute freedom 
trom bodily infirmity or tendency to disease, or temporary attack without prob- 
able bearing on insured’s life, but absence of disease that has direct tendency 
to shorten life 








(For other cases, see Insurance, Dee. Dig. § 136[4].) 
2. INSURANCE. 

“Sound health” as uscd in clause exempting life insurer from liability unless 
insured was in “sound health” on date of issuance jield to mean such organic ail- 
ments or diseases as incapacitated insured from attending to daily tasks and had 
tendency to shorten life. 







(For other cases, see Insurance, Dec. Dig. § 136[4].) 
3. INSURANCE 

Doctor's certificate that insured died of Bright's disease on October 4th Jreld 
Hot proof that insured had disease on or about August 3lst when policy was is- 
sued. ; 







(For other cases, see Insurance, Dec. Dig. § 665|3].) 
4. INSURANCE 
_ Whether insured was in sound health when life policy was issued held for 
fury. 5 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
5. INSURANCE. 

Insured’s statement in application for life insurance that he had never con- 

sulted physician with reference to any “ailment” referred to something more 
than mere passing discomfort (Gen. Code, § 9391). : 







(For other cases, see Insurance, Dec. Dig. § 291|6].) 
6. INSURANCE. 
Burden rests on life insurer to clearly prove that answer in application that 
‘nsured had never consulted physician with reference to any ailment was willfully 
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‘alse, fraudulently made, material, induced issuance of policy, and that agent 
had no knowledge of falsity or fraud (Gen. Code, § 9391). 

(For other cases, sce Insurance, Dec. Dig. § 665[3, 8].) 
0, INSURANCE. 

Whether answer in application for life insurance, that insured had never con- 
sulted physician with reference to any ailment, was willfully false, fraudulently 
made, material, induced issuance of policy, and whether agent had no knowledge 

{ falsity or fraud, held for jury (Gen. Code, § 9391). 

(For other cases, see Insurance, Dec. Dig. § 668]7, 15].) 

Lieghley, P. J., dissenting. 

Action by Fanny Lacey against the Washington Fidelity National Insurance 
Company. Judgment for plaintiff, and defendant brings error—[By Editorial 
Staff. | 

Affirmed. 

Fishman & Levin, of Cleveland, for plaintiff in error. 

Frank W. Warady, of Cleveland, for defendant in error. 

LEVINE, Judge. 

In the municipal court of the city of Cleveland Fanny Lacey, defendant in 
error, recovered a judgment against plaintiff in error, the Washington Fidelity 
National Insurance Company. Error proceedings were instituted in this court, 
seeking a reversal of said judgment. 

The statement of claim tiled in the municipal court recites that Fanny Lacey 

as the wife of John Lacey, deceased, and that she was named beneficiary under 
« policy of insurance issued by the American Bankers Insurance Company on the 
life of the deceased, John Lacey; that subsequent to the issuance of said policy 
ane the aeibeenge? of premium, on or about the 3lst day of August, 1931, the Wash- 
ngton Fidelity National Insurance Company acquired the business of the Ameri- 
can Bankers Insurance Company and assumed and agreed to pay the policies is- 
sued by the said American Bankers Insurance Company. The policy issued 
to the deceased, John Lacey, provided for the payment of insurance in the 
mount of $506. The statement of claim alleges full compliance with the pro- 
isions of the policy and refusal of the insurance company to pay the amount of 

Insurance. 

The principal defense contained in the answer of the insurance company was 
that the policy was void by reason of the fact that the insured on the date of the 
ssuance of the policy was not in sound health. The defense relied mainly on a 
provision embodied in the policy, which reads 

“This policy shall be void and not take effect (A) if on said date (meaning 
the date of the issuance of said policy) the applicant be not m sound health, (B) 

F applicant has been ill or under medical attention within two preceding years of 
date hereof unless such information is set out in full in the application for this 
hsurance.” . 

The application is attached to the bill 
» the following questions and answers: 

“15. What is present condition of health? Good. 


exceptions and reference is made 


1 


“18 sine you (life proposed) ever suffered from appendicitis, asthma, 
bronchitis, cancer or tumor, consumption, diabetes, disease of brain, disease of 
gil bladder, discase of kidneys, urinary organs or liver, fits or convulsions, goi- 
t heart disease, insanity, 1ung disease, paralysis, pleurisy, rheumatism, spinal 
finan spitting of blood, stomach trouble of any kind, syphilis, ulcers, or any ac- 
ident of any sort. If so, give full details. No.” 

There was introduced in evidence a certificate of death which was submitted 
as part of the claimant's case, which shows that the insured, John Lacey, had 
been treated by Dr. J. C. Steuer on June 21, 1931, some two months prior to the 
‘ssuance of the policy. This same certificate shows that the insured had been 
ireated between the dates June 21st and October 4th, which is the date of the 
death of John Lacey for acute nephritis. The death certificate states that the in- 
sured died on October 4, 1931, of apoplexy induced by acute Bright's disease. It is 
on the basis of this death certificate that the contention is made, first, that the 
insured was not in sound health, and, second, that he had been ill and under med- 
wal attention within two years preceding the date of the issuance of the policy, 
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none of which facts were set forth in the application. We shall take up these 
two defenses 1n their order. 

Docs the evidence disclose that on the date of the issuance of the policy to 
john Lacey he was not in sound health? 

{1] This term “sound health” has been judicially interpreted in many case; 
‘Lhe trend of authorities is to the effect that the term does not imply absolut 
ircedom from bodily infirmity or tendency to disease. Morrison vy. Wisconsin 
Odd Fellows’ Mutual Lite Ins. Co., 59 Wis. 162, 18 N. W. 13. 

A man may have a sick headache temporarily, and still be considered in 
“sound health” although abstractly considered it is not “sound health.” So a 
tian may have an attack of rneumatism—a temporary attack of rheumatism—and 
abstractly he would not be considered to be in “sound health,” and yet, within 
the meaning of the policy of insurance representing the insured as in " “sound 
health” at the time of his insurance, he would be in “sound health,” if it was just 
a temporary attack of rhcumatism. These little infirmities, rather these little at- 
tacks of temporary disease, headache, or a temporarv attack of rheumatism, or 
seme little attack of that kind, are not what is meant by “sound health” because 
they have no probable bearing upon the insured’s life. Dietz v. Metropolitan 
Life Ins. Co., 168 Pa. 504, 32 A. 119. 

“It would be most unreasonable to construe the term ‘sound health,’ as used 
in life insurance, to mean that the assured is absolutely free from all bodily in- 
firmities, or tendencies to disease. If this were its true meaning, few persons of 
middle age could truthfully say they were in sound health.” Sieverts v. National 
Benevolent Association of Minneapolis, 95 Iowa, 710, 64 N. W. 671, 673. 

The term “sound health” as used in a life insurance policy providing that no 
ligation is assumed unless insured is in “sound health” means an absence of 
disease that has a direct tendency to shorten life. Murphy v. Metropolitan Life 
Ins. Co., 106 Minn. 112, 118 N. W. 355. 

[2] It must therefore follow that the term “sound health” as used in this 
policy, upon which recovery is sought, did not signify that the assured was in 
perfect health, free from all ailments at the time of the issuance of the policy, 
hut relates instead to such organic ailments or diseases as incapacitate the as- 
sured in a permanent way from attending to his daily tasks or have a distinct 
tendency to shorten his life. 

13, 4] The evidence presented in this case as testified to by F anny Lacey, the 
wile of the deceased, was to the effect that John Lacey would take sick occasion 
aily and then again he would get well; that he was taken ill about. five wicks 
aiter the policy was issued to him. Rose Lacey, the daughter of the decedent, 

stated that her father was taken ill about five weeks after the policy was taken 
oat. None of the witnesses whe had a direct contact with John Lacey during 
his lifetime were in any way aware that John Lacey was suffering from Bright's 
disease. A fair construction of the evidence would indicate that John Lacey, 
ke other people reaching his age, was subject to some temporary discomforts 
like colds and ovecasional aches, but that these were of a temporary character; 
that he was usually attending to his calling as a musician; and that these tem- 
porary setbacks such as colds and aches did not interfere with his work. The 
mere fact that the doctor's certificate states that he died from Bright's diseas« 
on October 4, 1931, is not proof that the disease had set in on the date of the is- 
suance of the policy. There is no showing in the record as to the length of time 
it would take for acute Bright's disease to develop so as to result in death. The 
iestimony of the members of John Lacey's family is to the effect that the dece- 
dent, John Lacey, was not taken seriously ill until five weeks after the issuance 
of the policy. For all we know from the record, the disease denominated “Bright's 
Disease” may have deycloped entirely since the issuance of the policy. There is 
not, in our opinion, satisfactory evidence that the assured was not, at the time 
of the issuance of the policy, in “sound health” when applying to said term the 
judicial interpretation set forth by the authorities above quoted. 

\s to the defense that “the policy was void for the reason that the applicant 
had been ill and under medical attention within two preceding years of the date 
thereof, and that the information set forth in the application for the insurance 
did not contain any statement that he was treated by Dr. Steuer on June 21, 
1931,” reference must be had to the application: 

“15. What is present condition of health? Good. 
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“18. Have you (life proposed) ever suffered from appendicitis, asthma, bron- 
chitis, cancer or tumor, consumption, ee disease of brain, disease of gall 
bladder, disease of kidneys, urinary organs or liver, fits or convulsions, goiter, 
heart disease, insanity, lung disease, paralysis, pleurisy, rheumatism, spinal dis- 
ease, spitting of blood, stomach trouble of any kind, syphilis, ulcers or any acci- 
dents of any sort. If so give full details. No.” 

“19. What physician have you ever consulted with reference to any ailment? 
None.” 

{5] There is testimony in the record that on June 21st, John Lacey and the 
members of his family believed that he was suffering from a cold. The word 


“ailment,” as used in the application, like the term “sound health,” must refer to 
something more than mere passing discomfort. 


Section 9391, General Code, provides: “When False Answer Material. No 
answer to any interrogatory made by an applicant, in his or her application for 
a policy, shall bar the right to recover upon any policy issued thereon, or be used 
in evidence upon any trial to recover upon such policy, unless it be clearly proved 
that such answer is wilfully false, was fraudulently made, that it is material, 
and induced the company to issue the policy, and that but for such answer the 
policy would not have been issued; and, also that the agent or company had no 
knowledge of the falsity or traud of such answer.” 


jo] The record before us does not clearly prove that the answers attributed 

to John Lacey, found in the application, were willfully false; were fraudulently 
niade; that they were material and induced the company to issue the policy; and 
that but for such answers the policy would not have been issued. There is a total 
absence of evidence in the record that the agent or company had no knowledge 
ot the falsity or fraud of such answers. The provisions of section 9391, General 
Code, apparently intended to protect the insured, who is generally dependent 
upon the solicitor, against imposition, These questions and answers found in ap- 
plications for insurance are quite frequently, if not always, drawn by the agent 
ot the company. The insurance solicitor is naturally and normally anxious to 
get the insurance, and any answers given by an applicant which would prevent 
ic Issuance of a policy would materially aftect the pecuniary interest of the so- 

liciting agent. The temptation is, of course, very great for the soliciting agent 
to insert answers which would not disqualify the applicant from obtaining insur- 
ance. It is therefore proper and just, as is provided by the Code, that the burden 
-hould be placed upon the insurance company to show that incorrect answers 
were willfully false; were fraudulently made; were material, ete., and also that 
the agent of the company had no knowledge of the falsity or fraud of the ans- 
ers. Notwithstanding the provision of the policy which avoids it “in the event 
he assured at the time of the issuance of the policy, had been under medical 
ireatment within two preceding years of the finns of the policy, unless the 
ime is fully set forth in the application,” the burden rests upon the company 

hich would defeat recovery to prove that the agcnt had no knowledge of the 

alsity of answer No. 19. “19. What physician have you ever consulted with 
eference to any ailment? A. None.” 


[7-9] The soliciting agent who secured the application was not called to the 
itness stand. For all we know, the applicant might have given correct informa- 
ion as to the fact that he was treated by Dr. Steuer on June 21, 1931, and if the 
gent knew of the fact the company would be bound to pay, notwithstanding the 

auswer to said question, as it appears in the application. It was entirely within 
the range of possibility for the company to have called the soliciting agent who 
rought the application to its office to testify to the effect that he did not know 
oi the falsity and fraud of said answer. At least the company should have made 
a showing in the record as to the reason why the soliciting agent was not called 

a witness. Inferenccs may be drawn from the absence of witnesses when their 
resence is attainable. It is not beyond the range of probability that in the 
cuxiety of the soliciting agent to get the insurance, he inserted answers other 
than were given him by the applicant. He had every pecuniary motive for doing 
it. The omission by the company to give any reason for not calling the solicit- 
‘ng agent as a witness would lend probability to such inference. At any rate, 
in order to defeat a recovery, the company must, under the Ohio law, affirmative- 
'y show that neither it nor its agent knew of the falsity or fraud of answers 
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found in the application. It is quite clear from the record that the insurance com- 
pany did not comply with this burden of proof placed upon it by the Code. 

We hold that the judgment of the municipal court was correct and.it will 
therefore be affirmed. 

Judgment affirmed. 

McGill, J., concurs in judgment. 

Lieghley, P. J., dissents. 


CALDWELL v. VOLUNTEER STATE LIFE INS. CO. No. 13671. 
Supreme Court of South Carolina. July 19, 1933. 
170 Southeastern Reporter 349. 
1. INSURANCE. 

In action on disability policy, whether condition of insured was such as to 
constitute permanent total disability held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

4. INSURANCE. 

In action on disability policy, whether insured clerk of court who was 
adjudged insane, but continued to act as clerk, was permanenlty disabled, and 
whether he was incapable of furnishing proof of such disability, and whether 
beneficiary gave notice with reasonable promptness, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13, 14].) 

\ppeal from Common Pleas Circuit Court of Cherokee County: C. C 
Featherstone, Judge. 

Action by Thomas M. Caldwell, by his committee, Mrs. Minnis M. Caldwell, 
against the Volunteer State Life Insurance Company. From an order granting 
motion for directed verdict, plaintiff appeals. 

Reversed and remanded. 

Wolfe & Fort, of Gaffney, for appellant. 

Dohson & Dobson, of Gaffney, for respondent. 

BoNHAM, Justice. 

Thomas M. Caldwell was for many years the clerk of the court for Cherokee 
county. He had a policy of insurance in the Southern States Life Insurance 
Company of Alabama, which company on March 3, 1931, sold and_ transferred 
its business and the policies then in force to the Volunteer State Life Insurancc 
Company of Tennessee, which company assumed the obligations of insurance then 
in force 

\ provision of the policy on the life of Caldwell was that, if the insured 
died while the policy was of force, the insurer would pay to the named hene- 
ficiary, who was the wife of the insured, the sum of $5,000; and if during the 
currency of the policy, and before he reached the age of sixty vears, the insured 
became physically and incurably disabled from disease, which rendered him per- 
manently, continuously, and wholly prevented from engaging, not only in his 
usual occupation, but in any and every other occupation whatsoever, and if such 
disability has existed for not less than sixty days, the company would waive 
payment of premiums during the continuance of the disability and pay the insured 
$10 for each $1,000 of the face amount of the insurance, beginning six months 
after receipt of proof of disability. 

Caldwell became mentally unsound, and his wife, Mrs. Minnis M. Caldwell 
was duly appointed his committee. Demand was made by her, as such committee 
upon respondent for the disability benefit provided by the policy, which demand 
was refused. This action was then begun the 27th day of Mav, 1932. 

The complaint alleges that Thomas M. Caldwell, before he reached the age 
of sixty years, became mentally unsound, and that Mrs. Minnis M. Caldwell was 
appointed his committee the 21st day of May, 1932, on which date the said Cald- 
well was adjudged insane by the probate court of Cherokee county. The com- 
plaint further alleges the issuance to Thomas M. Caldwell of the policy of insur- 
ance by Southern States Life Insurance Company, of date November 29, 1920, 
and the conditions of the policy as hereinabove set out as they relate to disability; 
the purchase of the assets, business, and existing policies of Southern States Life 
Insurance Company by the Volunteer State Life Insurance Company, and _ tiie 
assumption by the latter company of the payment of the obligations of the former 
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company, which included the obligation of paying to said Caldwell the sums due 
to him under said policy because of his total and permanent disability; that 
defendant upon demand made, denies liability, and refuses payment; that, because 
of the permanent and total mental and physical disability of Thomas M. Caldwell 
which existed continuously since April 1, 1930, the defendant is due Caldweii 
disability insurance of $50 per month beginning October 1, 1930, and inclusive of 
the date of the complaint, $1,000, for which judgment is demanded. 

The defendant for answer alleges: 

For a first defense, that it admits its corporate capacity as alleged; admits 
defendant’s refusal to pay the disability insurance as claimed: and denies liability 
therefor. Denies all allegations of the complaint not specifically admitted. 

For a second defense, admits that Southern States Life Insurance Company 
did on March 29, 1920, issue to Thomas M. Caldwell its policy in the amount of 
$5,000; and then sets out the conditions which relate to the disability features 
thereof as follows: “If, at any time during the continuance of the policy aitei 
the first premium thereon has been paid, the insured shall furnish due proof to 
the Company before attaining the age of sixty, including an examination by a 
physician or physicians selected by the Company, that he has become physically and 
incurably disabled by bodily injury (not resulting from actual or attempted violation 
of law on his part, nor self-inflicted), or disease, so that he is and will be thereby 
permanently, continuously and wholly prevented from engaging not only in his 
usual occupation, but also in any and every other occupation whatsoever, and 
from performing work of any kind for compensation of any kind whatsoever, and 
that such disability has existed continuously for not less than sixty days, the Com- 
pany will thereupon, by endorsement on the policy, waive the payment of each 
premium that may become payable under the policy during such disability.” 

That Caldwell did not comply with any of the requirements set forth, and 
therefore he is not entitled to any of the benefits claimed. 

For a third defense, that the policy lapsed as of November 20, 1930, the said 
Caldwell having borrowed from Southern States Life Insurance Company the full 
value thereof, no part of which has ever been paid; that Caldwell failed to pay 
the premiums due on the policy, and the interest due on the policy indebtedness: 
for which reasons the Southern States Life Insurance Company canceled the policy 
as null and void. Defendant denies all liability. 

The case came on to be heard by Judge Featherstone, with a jury, at the 
November, 1932, term of court for Cherokee county. 

At the conclusion of plaintiff's testimony, a motion for nonsuit was made and 
refused: at the conclusion of all the testimony, a motion by defendant for driected 
verdict was made and granted. 

From the order directing verdict for defendant, the judgment entered thereon 
and certain rulings on admissibility ‘of evidence plaintiff appeals, upon thirteen 
exceptions. There are not so many questions involved. The appeal is to be deter- 
mined by the answer to the question: Was Judge Featherstone justified in, hold- 
ing that the evidence shows that the insured “performed the usual duties relating 
to the office of the Clerk of Court?” Was he correct in holding that “if it should 
he held that he was not competent to know what he was doing the result might 
be that some sixty-odd titles might be upset?” 


{1] The testimony touching the mental and physical condition of the insured 

Was conflicting, and we think it should have been left to the jury to say whether 
the condition of the insured was such as is laid down in the adjudicated cases as 
the criterion of disability within the purview of the usual provisions of policies 
insuring against disability. Nowhere is the rule thereabout laid down more clearly 
than in the cases of Berry v. Insurance Co., 120 S. C. 328, 113 S. E. 141; 
McCutchen v. Life Insurance Co., 153 S. C. 401, 151 S. FE. 67, and Davis v. Life 
Insurance Co., 164 S. C. 444, 162 S. E. 429, 432. 
_ In the Berry Case, supra, the court held that “these courts, giving considera- 
tion to the object of the contract, hold that the ‘total disability’ contemplated by 
the agreement is inability to do substantially all of the material acts necessary 
to the prosecution of the insured’s business or occupation, in substantially his 
customary and usual manner.” 

In the case of McCutchen v. Insurance Co., supra, this court held: “Within 
Policy insuring against permanent total disability from injury or disease, inability 
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to do substantially all material acts necessary to conduct or prosecution of busi- 
ness or occupation in substantially the usual and customary manner constitutes 
‘permanent total disability, and absolute helplessness is not necessary.” 

In the case of Davis v. Metropolitan Life Insurance Co., supra, this court said: 
“It might reasonably be inferred from the testimony that the plaintiff was ren 
dered totally and permanently unable to do the customary tasks and work fo: 
which he had been trained and upon which he depended for a living; certainly. 
it was clearly shown that he could not, after the injury, do, in the main, those 
things required in the performance of the duties of the position he had _pre- 
viously held with the express company. * * * It is true that the testimony 
shows that the plaintiff has, at times since his injury, been engaged in some light 
work, * * * as night watchman at the Columbia College. Still, it also shows 
that, with regard to the position held by him with the express company for « 
number of years, and which was the work that he was trained to do and upon 
which he depended for a living, he is totally disabled.” 

The respondent finds grounds for argument in the cases of Hickman \ 
AKtna Life Insurance Company, 166 S. C. 316, 164 S. E. 878-880, and DuRant \ 
-Etna Life Ins. Co., 166 S. C. 367, 164 S. E. 881. There is no analogy between th 
case at bar and those cases. Here there is sharply divergent testimony on_ the 
issue whether the insured could “perform substantially all the material acts 
necessary to the prosecution of his business or oecupation in substantially his 
customary and usual manner.” Whereas in the Hickman Case the insured for a 
period of two years after she was declared to be totally disabled performed her 
usual duties in substantially her accustomed way; and in the DuRant Case the 
insured performed his usual duties in substantially the same way as he was 
accustomed to do for eight months after he was said to be totally disabled, and 
until he was discharged for drunkenness. There was little controversy about the 
facts in either of those cases. 

[2] Did Thomas M. Caldwell perform the usual duties of the clerk’s office 
in substantially the manner he was accustomed to do? Let it be borne in mind 
that in passing on a motion for nonsuit, and/or for directed verdict, the evidence 
must be taken in the light most favorable to the plaintiff. See McCutchen vy. Life 
Ins. Co., supra. 

[3] “It is not the function of the court in such cases to weigh the testimony, 
but simply to determine if there is any relevant and competent testimony adduced 
reasonably tending to establish the material elements in the plaintiff's cause of 
action. As well and concisely stated by the court in the case of State v. Ville- 
pigue, 127 S. C. 393, 121 S. FE. 258, 259, in such motions, ‘It is for the judge t 
determine the existence of such evidence; the effect or force thereof is for the 
jury.” 

[4] The case of Levan v. Metropolitan Life Ins. Co., 138 S. C. 253, 13 
S. FE. 304, is authority for the holding that it should have been left for the jurs 
to determine whether insured was totally and permanently disabled as detined in 
policy, and whether he was incapable of furnishing proof of such disability, and 
whether beneficiary gave notice with reasonable promptness were questions fot 
the jury. 

[5] There is no merit in the exception which charges error for admitting the 
testimony of Miss Sutton, an employee of the company, over the objection tha 
it was obnoxious to the provisions of section 692, Code Civil Procedure 1932. Se 
46 S. C. 133; Hazelwood v. Mayes et al., 111 S. C. 23, 96 S. E. 672 

We think his honor, the presiding judge, was in error in holding that to iold 
that Thomas M. Caldwell was incompetent might upset some sixty odd deeds 
which he had signed as clerk of court. These deeds were made for lands whic! 
the clerk had sold by order of court and required no mental effort on his part 
The uncontradicted evidence is that the deeds were prepared by the clerk’s deputy, 
who directed Caldwell when and where to sign. 

The order appealed from and the judgment entered thereon are reversed. 


For obvious reasons we have not discussed the evidence, since the case must 
go back to the circuit court, to which it is remanded for retrial. 

Blease, C. J., and Stabler, J., concur. 

Carter, J., concurs in result. 
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GRAND UNITED ORDER OF ODD FELLOWS v. JONES. No. 11250. 
Court of Civil Appeals of Texas. Dallas. May 27, 1933. 
Rehearing Denied July 8, 1933. 
62 Southwestern Reporter (2d) 239. 
1. INSURANCE. 

Insured could not be reinstated unless insurer had knowledge of facts con- 
stituting forfeiture of life policy and unequivocally recognized continuance of 
policy 

(For other cases, see Insurance, Dec. Dig. § 755[5].) 

2. INSURANCE. 

That local secretary accepted dues incident to reinstatement application and 
local lodge recognized reinstatement of insured who forfeited life policy for fail- 
ure to pay dues held not to constitute unequivocal waiver of forfeiture by grand 
lodge, which knew of forfeiture but declined to issue policy upon reinstatemeni 
application which provided that new policy must be delivered before liability 
attached. 

(For other cases, see Insurance, Dec. Dig. § 755[5].) 

Appeal from District Court, Grayson County; R. M. Carter, Judge. 

\ction by Cora Jones against the Grand United Order of Odd Fellows. 

om the judgment defendant appeals. 

Reversed and rendered. 

Nabrit, Atkins & Wesley, of Houston, for appellant. 

W. J. Durham, of Sherman, for appellee 

Ronp, Justice. 

On January 30, 1929, the Grand United Order of Odd Fellows, a fraternal 
benefit society, issued to Charles G. Jones a policy of life insurance, entitling 
im to participate in its beneficiary fund to the amount of $500, payable at death 
to his wife, Cora Jones. 

The pertinent provisions of the policy are: (1) That it was issued and 
wccepted subject to all of the conditions therein, and subject to all of the laws, 
rules, and regulations of the fraternity then in force, or that may, thereafter be 
nacted, and be null and void if said insured did not comply with all of the 
conditions, laws, rules, and regulations of the Endowment Department of the 
Grand Order of Odd Fellows: (2) that the member see that his assessments and 
dues were all paid to the local secretary or worthy recorder of the order, on or 
hefore the first of each month, to be remitted to the endowment secretary; (3) 
that if the admission fee, dues, and beneficiary fund assessments levied against the 
person named in the policy were not paid, as required by the laws of the order, 
the policy to become null and void, and continue so until payments are made in 
ccordance therewith: and (4) that neither the Grand Lodge nor local lodge be 
in any way liable on the policy, if the assessments or dues were not paid. The 
foregoing provisions are expressly made a part of the consideration for, and are 

nditions precedent to, the payment of benefits under the policy. 

The pertinent provisions of the laws, rules, and regulations of the fraternity 

iid its Endowment Department, at the time of the issuance and acceptance of the 
policy, and which were in full force at the time of the death of Charles G. 
Jones, are these: 
“Sec. 1. Each member must pay before the 15th day of every month into the 
Treasury of the Lodge or Household of which he or she is a member, the foliow- 
ing Endowment dues, according to the maximum amount stated in his or her 
Kndowment certificate * * * 

“Sec. 5. Any member failing to pay the dues and assessments provided for, 
under the foregoing sections, shall thereby be automatically suspended and _ this 
department shall not be liable for any benefits under the certificate should a 
member die during such suspension; 

“Sec. 6. A member who is suspended for non-payment of dues and assess- 
nents required to be paid under this article may be reinstated to full membership 
by paying all arrears, provided such dues and assessments are in arrears not more 
than six months. If such suspended member is in arrears in the payment of such 
(ues and assessments for a period longer than six months, he or she shall thereby 
forfeit his or her membership. Persons who have thus lost their membership may 
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again be accepted by complying with all the requirements imposed upon new 
applications for membership in this Department.” 

The record shows that insured failed to pay the dues and assessments pro- 
vided for under the terms of the policy, ior a period of more than eleven months 
next preceding his application for renomination as a member of the society, thus 
the policy automatically lapsed, and he thereby forfeited his membership in the 
fraternity. After the expiration of such arrearage, to wit, on May 16, 1930, insured 
addressed to the Endowment Department of the order an application for rein- 
statement as a member of the society, complying with all of the requirements 
imposed upon new applications for membership. The application contained the 
following pertinent provisions: (1) “* * * if the applicant is accepted, an 
insurance policy will be issued, based upon examination,” and (2) “I (insured) 
hereby agree to pay all assessments, dues and other obligations to the Order for 
which I may become liable while a member thereof, as required by the constitu- 
tion and by-laws, and I further agree that liability of the Endowment or burial 
department for the payment of benefits shall not begin until after I have been 
favorably passed upon by the Grand Medical Examiner of the Order, shall have 
been accepted, duly initiated by and obligated in the local Lodge herein named; 
and a policy issued and delivered to me, while in good health, by the Endowment 
Department until all other requirements of the constitution and by-laws oi the 
Order relating to the new members have been complied with. I further agree to 
forfeit any claim against the said Order, in case any of the foregoing statements 
are proven false.” 

In addition to the covenants quoted, the application embodies a family histor, 
of applicant, pertinent answers to questions relative to his age, health, occupation, 
etc., and designates a beneficiary for a new policy, and in every way follows the 
form in compliance with requirements imposed upon new applications for member- 
ship. The application was delivered to the secretary or worthy recorder of the 
local lodge, to be transmitted to the endowment secretary. 

On May 16, July 22, and December 6, 1930, in compliance with the terms «1: 
the application, Charles G. Jones paid to the local secretary the assessments charge- 
able to an insured of the age of 41 years, which were remitted to the endowment 
secretary in accordance with the rules and regulations of the society. The Endow- 
ment Department declined to issue the policy, because of the erroneous statement 
of applicant as to his age. His first policy placed his age at 44, which carries a 
higher rate of insurance than the age of 41. 

On this appeal, appellant’s contention is that appellee cannot recover on ilie 
policy of insurance because the policy had lapsed, due to Jones’ nonpayment ot 
dues and assessments for more than six months, and that he was not reinstated 
in the order, and could not be reinstated except as a new member, and which was 
not complete at the time of his death. 

Appellee’s contention is that, notwithstanding the delinquency of insured in 
the payment of dues and assessments required under the policy, the insurer is 
liable under the doctrine of waiver or estoppel, in this, the local secretary accepted 
his dues and the local lodge recognized his reinstatement as a member with 
knowledge of such forfeiture 

The terms of the policy, laws, rules, and regulations of the order quoted 
expressly provide that insured had the privilege of reinstating himself by the 
payment of all arrearage of dues and assessments, provided he exercised that 
privilege within the six months period of delinquency; this he failed to do, but 
suffered his membership to be forfeited, and his policy of insurance to lapse; 
he permitted such delinquency to extend beyond the time granted him to reinstate 
himself in the society, and was thus put to the task of applying for renewed 
membership and a new policy. 

[1] Because of insured’s failure to pay his dues, the forfeiture of the policy 
and membership in the order became complete and absolute. He could not be 
reinstated except by an effective waiver of the forfeiture. For such waiver to 
exist, the insurer must have knowledge of the facts constituting the forfeiture, 
and unequivocally recognize the continuance of the policy. 

In the case of The Pretorians v. Krusz, 58 S.W.(2d) 27, 29, the Supreme 
Court stated the pivot upon which such cases must turn, i. e., whether the char- 
acter of the acceptance of the dues was unconditional or otherwise, thusly: 
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“Authorities holding that acceptance of premiums, after delinquency in their due 
payment, is either a waiver or an estoppel or operates as a new contract of insur- 
ance, are unanimous in the holding that such acceptance must be unconditional. 
* * * Tt is only where the acceptance ‘s unqualifed or unconditional, that 1t 
can be said, as a matter of law, there is an effective waiver.” 

In the case at bar, the insurer knew of the forfeiture, by the failure of 
insured to pay his dues for a period of more than eleven months; but it cannot 
be said that, by acceptance of the dues, the order unequivocally continued the 
policy in force, or that the facts disclose an issue of waiver of the forfeiture. 
The widow of insured, over appellant’s objection, testified in substance that 
Douglas, the local secretary or worthy recorder, in her presence told her husband 
that, if he would pay $3, he would become reinstated, that the policy of insurance 
would stand just as it was before it was forfeited, that he would again become 
a financial member, that there would be no more required of him, and that her 
husband paid two other quarterly payments under like circumstances. If the loca 
secretary or worthy recorder had authority to waive provisions of the policy, the 
constitution, and by-laws of the Grand Lodge, then the testimony might raise an 
issue of waiver. The record fails to show any competent and sufficient proof of 
authority conferred upon the local secretary to act for the Grand Lodge, with 
reference to a reinstatement of the forfeited policy, or to waive the provisions of 
the constitution and by-laws, to which insured had subscribed when he became a 
member. In order to reinstate his membership and become a financial beneficiary 
in the endowment fund of the society, he subscribed to the covenant that, “He 
shall be accepted by complying with all of the requirements imposed upon new 
applications for membership in this Department.” The “new application for mem- 
bership,” to which insured subscribed, provides that a new policy shall be issued 
ind delivered before the insurer shall become liable, and under these circumstances 
the local secretary accepted the dues. 

[2] The insured’s application for affiliation as a new member in the order, 
and remittance of the dues incident thereto, were transmitted to the Grand Lodge, 
and accepted on the accompanying application. The dues thus transmitted do not 
disclose an unequivocal waiver of the forfeiture. The unconditional acceptance ot 
dues would, in effect, create a new contract, thereby restoring the rights, obliga- 
tions, and liabilities of the original contract to the insured. However, appellee’s 
payments were not received unconditionally, but only upon the agreement that 
insured should be examined, tested, and accepted as a new member, and a new 
policy of insurance delivered, before liability would attach. We do not interpret 
the acceptance of the dues by the local secretary, and insured’s recognition as a 
member by members of the local lodge, under the circumstances disclosed by the 
record, as an unequivocal waiver of the forfeiture. One with whose acts and 
knowledge the alleged principal is sought to be charged must have been his agent 
and acting within the scope, or apparent scope, of his agency. “One cannot rely 
m the agent’s knowledge being imputed to the principal if the express terms of 
the contract between principal and third party exclude the rule of vicarious 
knowledge, and if a contract expressly provides that notice to the agent shall he 
ineffective to bind the principal, then there can be no implication of the binding 
character of such a communication.” 2 Tex. Jur. 571. 

So, in effect, is the contract in the case at bar. The local lodge officers were 
employed by the Grand Lodge in a purely ministerial capacity; their connection 
with the initiation of the Grand Lodge’s liabilities involved no discretion or 
authority. The local secretary accepted the application and dues and transmitted 
them to the Grand Lodge, which he was directed to do, and on account of which 
a new policy would issue. 

Thus, a new policy would create obligations and liabilities on appellant, inde- 
pendent of Jones’ past affiliation, and the application to which he subscribed, and 
the dues and assessments paid thereunder, might be sufficient to impute to appel- 
lant liabilities based on facts of negligence proximately related to its acceptance 
of the dues and its failure to issue the policy. 

We conclude that there was no such waiver on the part of the society, and 
that appellee is not entitled to recover on the policy. This cause is reversed and 
judgment rendered in favor of appellant. 

Reversed and rendered. 
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ILLINOIS BANKERS’ LIFE ASSUR. CO. v. PAYNE. No. 11296. 
Court of Civil Appeals of Tex’s. Dallas. June 24, 1933. 
62 Southwestern Reporter (2d) 315. 

1. INSURANCE. 

Where insurer wrongfully cancels life policy, insured may either sue for dam- 
ages or agree to rescind contract and sue to recover, with interest, money paid 
under policy. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. INSURANCE. ae 

Measure of damages for insurer's wrongful cancellation of life policy is value 
of policy at date of its alleged breach. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

3. INSURANCE, : $3 : 

Measure of damages for insure:’s wrongful cancellation of life policy, where 
insured is no longer insurable risk, is face of policy, less total premiums required 
to carry policy from time of cancellation to end of period, as provided by policy. 
and less interest on remainder of policy for insured’s life expectancy. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

4. INSURANCE. : ; ’ ; ; 

In computing damages to insured from insurer’s wrongful cancellation of 
life policy, where insured is no longer insurable risk, insured’s life expectancy at 
tsme of cancellation is question of fact, to be determined from competent life 
expectancy tables and insured’s physical condition at time of cancellation. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

5. INSURANCE. 

Measure of insured’s damages for insurer's wrongful cancellation of life pol- 
icy, where insured can secure insurance of like character and value to that can- 
celed, is difference between cost ot carrying canceled insurance for term stip- 
ulated and cost of new insurance, at applicable rate for like term. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

6. INSURANCE. 

Where insurer wrongiully repudiates life policy, insured may elect to stand 
upon contract and perform, or offer to perform, all conditions required of him, 
and enforce contract when day of performance arrives. 

(For other cases, sce Insurance, Dec. Dig. § 237.) 

7. INSURANCE. 

In insured’s action, based upon insurer's wrongful cancellation of life policy, 
to recover alleged accumulated value of policy, where there was no evidence 
showing value of policy at time of cancellation, judgment for insured for amount 
of premiums paid on policy, with interest, could not be sustained (Rev. St. 19285, 
art. 2211). 

(For other cases, see Insurance, Dec. Dig. § 237.) 

8. INSURANCE. 

W here life policy did not specily means of payment, tender of check in pay- 
ment of premium due was insufficient to constitute payment, unless insurer un- 
conditionally accepted check as payment, or course of dealing authorized pay- 
ment by check. 

(For other cases, see Insurance, Dec. Dig. § 186[4].) 

9. INSURANCE. 

__ Mere sending of check for premium due on life policy which does not spe- 
cify method of payment will not prevent forfeiture, unless check is-uncondition- 
ally accepted. ; 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

10. INSURANCE. 

_Custom or usage may justify particular method of making payments of life 
policy premiums, but such custom or usage must be shown to exist. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

Appeal from District Court, Henderson County; Ben F. Dent, Judge. 
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Suit by Maude A. Payne against the Hlinonis Bankers’ Life Assurance Com- 
pany. Judgment for plaintifi, and defendant appeals. 

Reversed and remanded. 

Ramey, Calhoun, Marsh & Higgins, of Tyler, for appellant. 

3ishop & Holland, of Athens, for appellee. 

Bonp, Justice. 

Appellee, Maude A. Payne, insured, instituted this suit in the district court 
ct Henderson County, against appellant, Illinois Bankers’ Life Assurance Com- 
pany, insurer, to recover the sum of $2,888, the alleged accumulated value of a 
Lfe insurance policy for $2,000, of date April 30, 1919, which she claims was 
wrongfully and fraudulently canceled by appellant. 

The case was tried to a jury on special issues and judgment rendered in ap- 
pcllee’s favor in the sum of $725.91—i. e., for the amount of the several premiums 
paid on the policy, which the court found to be the sum of $492.75, together with 
annual interest at the rate of 6 per cent. per annum on each installment thereof 
from the date of its payment, found by the court to be the sum of $233.16. 

It is evident that the judgment appealed from is not based upon the plead- 
ings; appellee alleges in her petition that her policy for $2,000 bond, at the time 
of its wrongful cancellation, increased by accumulations to the value of $2,888, 
and seeks judgment for that sum, with interest thereon at the rate of 6 per cent. 
per annum from the date of the wrongful breach of the contract. ~~ 

[1] Where one party to an insurance contract, without right, refuses to 
perform its part, the insured may elect either to sue to recover damages for such 
breach, or agree to rescind the contract and sue to recover, with interest, the 
money paid under its terms. Appellee elected to sue for specific damages, and, 
without pleadings upon which to base same, was accorded judgment on a 
rescission of the contract and for the premiums paid, with interest. 

|2| The rule governing the measure of damages recoverable by an insured 
for a wrongful breach of a contract of insurance is not uniform among the 
courts of this state. We think the trend of modern thought is, however, that 
nfe insurance policies in sound companies, being classed as property of present 
value to the insured, his business associations, and finally to his beneficiaries, 
who have an insurable interest in his life, one wrongfully depriving the holder 
such policy, or interested beneficiary therein, of the present or anticipated 
benefits arising from the covenants of the policy, may be liable in a suit for 
damages, and the measure of damages is the value of the policy at the date of 
its alleged breach. Loyal Friends, etc., v. Center (Tex. Civ. App.) 49 S.W.(2d) 
898; Supreme Lodge K. of P. v. Neeley (Tex. Civ. App.) 135 S. W. 1046, 1048. 

|3, 4] If the insured, at the time of such breach, is no longer an insurable 
risk, the present value of the policy is determined by deducting from the face 
of the policy the total amount of premiums required to carry the policy from 
the time of the breach to the end of the period, as provided by its terms. A sum 
of money equal to the interest on the remainder of the policy for the life expect- 
aneyv of the insured should also be deducted from the face of the policy. The 
remainder of the face of the policy, after the two deductions, will constitute 
‘he present value, and is the damages recoverable by reason of a breach of the 
contract. The life expectancy of the insured, from the time of the breach of 
the contract, is a question of fact; the question is to be determined from com- 
petent life expectancy tables and from the physical condition of the insured at 
the time of the breach of the contract, if the insured was suffering from a 
bodily affliction, which might prove fatal or shorten the expectancy. 

[5] As a variation of the above rule, it may be stated that, if the physical 
condition of the insured, at the time of the breach of contract, constituted an 
insurable risk, and if the insured can secure insurance of like character and value 
to that canceled, the measure of damages would be the difference between the 
costs of carrving the insurance which was canceled for the term stipulated, and 
the cost of the new insurance at the rate she would then be required to pay for 
a like term. s ; . 

[6] The repudiation of the contract of insurance does not necessarily require 
an action for damages on behalf of the insured. He may elect to stand upon his 
contract and perform, or offer to perform, all of the conditions required of him, 
and then, when the day of performance arrives, to enforce his contract, or he 
av elect to accord a rescission by the company and recover the premiums 
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paid by him prior to the breach with annual interest from the date of payment. 

[7] The record reveals no evidence showing the value of the insurance policy 
at the time of the alleged breach, which’ value is the basis of appellec’s alleged 
lows. Thus, in the absence of proof, corresponding to the remedy sought in 
appellee’s petition, the judgment cannot be sustained. To be valid, a judgment 
tnust conform to the pleadings and proof. Article 2211, R. C. S. 

In addition to a necessary tinding by the trial court as to the proper measure 

damages to appellee in accordance with the remedy pleaded is the ultimate 
determination of facts as to whether appellant unconditionally accepted a check 
sent by appellee in payment of the premium due before the expiration of the 
tune allowed for payment before the policy of insurance lapsed. 

The policy provides that premiums should be paid in advance at the home 
otfice of the insurer on or before due date, or within thirty-one days thereafter, 
The home office of the insurer is in the state of Hinois, and the residence of th 
‘nsured is in Texas. Lvidently some means of payment might be reasonably 
supposed to have been in the contemplation of the parties at the time the con- 
tract was made, by which the premiums could be sent from the home of the 
insured to the home office of the insurer; appellee adopted the means without 
direction or suggestion by the insurer or by one authorized to give such instruc- 
tions. i 

[8, 9] The insured sent the payment by check through the United States 
mail; thus, such means became the agency of the sender, and such tender in 
payment of the premium due, under the terms of the policy, is insufficient to 
constitute payment, unless the check was unconditionally accepted as such bs 
the insurance company, or by the course of dealing between the insured and 
insurer a custom existed under which the latter had accepted payments of the 
vremiums by cheeks. Thus the inquiry should not be as to whether the check 
was tendered, but as t 1 


» whether the check was received by the insurer in its 
home office within the grace period allowed by its policy, and was unconditionally 
accepted by it in payment of premiums duc. It is well settled in this state that 
the mere sending of a check will not prevent a forfeiture; it must be uncon- 
ditionally accepted. Mullins v. Hartford Life Ins. Co., 26 Tex. Civ. App. 383: 
3 S. W. 909; Equitable Life Ins. Co. v. Cole, 13 Tex. Civ. App. 486, 35 S. W. 720; 
Continental Ins. Co. v. Stratton, 185 Ky. 523, 215 S. W. 416, 8 A. L. R. 391; Walls 
v. Home Ins. Co., 114 Ky. 611, 71S. W. 650, 102 Am. St. Rep. 298; Kansas City 
Life Ins. Co. v. Elmore (Tex. Civ. App.) 226 S. W. 709. 

{10] In 32 C. J. p. 1201, the rule is stated as follows: “In the absence of 
provisions in the policy or contract of insurance permitting payment in some 
othtr manner premiums are payable in cash. * * * However, if payment in cash 
is waived by the company, the company may accept payment by check, draft, 
or order.” The courts of this state have often held that a check may operate 
as the payment which will prevent a forfeiture where the insured is directed by 
the insurer, or by one of its agents having authority to give such direction, to 
remit his premiums in that manner, and it is likewise held that, where a custom 
ias-existed between the insured and the insurer, under which the latter has 
repeatedly accepted payment of premiums by checks, the custom renders th: 
payment by check valid, and the acceptance of the checks in payment of prem- 
iums amounts to a waiver of the strict compliance with the terms of the policy 
Custom or usage may justify a particular method of making payment of prem- 
iums, but such a custom or usage must be shown to exist. Postal Ind. Co. v. 
Rutherford (Tex. Civ. App.) 49 S.W.(2d) 1115. 

We are of opinion that this case should be reversed and remanded, and it 
is so ordered. 

Reversed and remanded. 


SOVEREIGN CAMP, W. O. W., v. GORDON. No. 12871. 
Court of Civil Appeals of Texas. Fort Worth. July 1, 1933. 
Rehearing Denied July 22, 1933. 


62 Southwestern Reporter (2d) 628. 
1. INSURANCE. 


Notice by assignee of fraternal policy to insurer’s financial secretary, who 


Life] McDonnell v. Local Union No. 81 of Amalgamated Meat 1043 
Cutters and Butcher Workers of North America 


was insurer’s only representative in city where transaction took place, held notice 
to insurer of assignment. 

(For other cases, see Insurance, Dec. Dig. § 728.) 

\ppeal from District Court, Tarrant County: James E. Mercer, Judge. 

Action by Sol Gordon against the Sovereign Camp, Woodmen of the World 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Lightfoot & Robertson, of Fort Worth, and Rainey T. Wells, of Omaha, 
Neb., for appellant. 

Mike E. Smith and Ratcliff & Christian, all of Forth Worth, for appellee. 

LATTIMORE, Justice. 

The beneficiary of a death certificate was informed by the financial secretary 
of the local lodge of appellant fraternal benefit society that no liability existed 
on such certificate. She employed appellee to represent her in collecting same, 
and he undertook the case; she assigning him one-fourth thereof if recovery was 
without suit. 

Thereafter appellant paid the entire claim to the beneficiary, and suit below 
was for such one-fourth on the allegation that appellant knew of such assign- 
ment. Trial was before the court and judgment was rendered for the plaintiff. 

The copy of a letter claimed to have been written by appellee to appellant, 
stating therein that he had said assignment, should not have been admitted in 
evidence. No predicate was laid therefor by demand for the original and no 
opportunity was given the appellant to produce the original. It is therefore 
unnecessary for us to pass on the circumstances indicating such letter was not 
mailed. 

Appellee notified the financial secretary of the local lodge of the assignment, 
and prior to the delivery of the proceeds of the policy to the wife Trinidad, 
the financial secretary read the written assignment. 

The secretary had the duty to assist in making proofs of death, notify the 
appellants who were entitled to the proceeds, and deliver such proceeds to the 
parties entitled to same as determined by the appellant, and was the only repre- 
sentative in such matters of appellant in the city where these transactions took 
place. 

[1] The notice to him of the assignment was notice to appellant. Supreme 
Lodge, K. of P., v. Withers, 177 U. S. 260, 20 S. Ct. 611, 44 L. Ed. 762; Hom 
Forum v. Varnado (Tex. Civ. App.) 55 S. W. 364; Calhoun v. The Maccabees 
(Tex. Com. App.) 241 S. W. 101. 

The appellee in presenting the claim as attorney for the named beneficiary 
was directed by appellant to “take the matter up directly” with said secretary. 
Sovereign Camp, W. O. W., v. Miller (Tex. Civ. App.) 220 S. W. 635. 

We have examined all assignments, most of them complaining of findings of 
fact by the trial court. The evidence is sufficient to justify those findings. Each 
assignment is overruled. 

The judgment of the trial court is affirmed. 

Dunklin, J., not sitting. 


McDONNELL v. LOCAL UNION NO 81 OF AMALGAMATED MEAT 
CUTTERS AND BUTCHER WORKERS OF NORTH AMERICA. No. 24426. 
Supreme Court of Washington. Aug. 15, 1933. 


24 Pacific Reporter (2d) 447. 
1. INSURANCE. 

Fraternal insurance certificate, void under contract, may be reinstated, if 
facts invalidating it are known to local camp’s officer collecting subsequent dues 
transmitted to and retained by home office. 

(For other cases, see Insurance, Dec. Dig. § 759.) 

2. INSURANCE. 

Collection of dues by local officer of fraternal insurance association, with 
knowledge of facts working forfeiture of certificate, whether before or after 
insured’s death, waives right to declare forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 755{3].) 
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3. INSURANCE. 

Acceptance of dues by officer of local union after insured’s death, with knowl- 
edge of latter’s delinquency, waived right to forfeit benefit certificate, though he 
volunteered to take up subscription for beneficiary among local members. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

4. INSURANCE. 

Court will not permit insurance company or fraternal insurance organization 
to exonerate itself from liability for its agent’s acts by contract. 

(For other cases, see Insurance, Dec. Dig. §§ 90, 695.) 


Department 2. 


\ppeal from Superior Court, King County; Robert M. Jones, Judge. 

\ction hy Marion McDonnell against Local Union No. 81 of the Amalgamated 
Meat Cutters and Butcher Workers of North America. Judgment for plaintiff, 
and defendant appeals. 

\ firmed. 

Vanderveer & Bassett, of Seattle, for appellant. 

John F. Dore and Dore, Beeler & Haven, all of Seattle, for respondent. 

MAIN, Justice. 

This action was brought to recover a death benefit of $1,000 which the plaintiff 
claimed to be due her for the death of her father, a former member of the defend- 
ant union. The cause was tried to the court without a jury, and resulted in find- 
ings of fact from which it was concluded that the plaintiff was entitled to recover. 
Judgment was entered against the defendant for the amount claimed, and it appeals. 

There is no dispute as to the facts, and, as found by the trial court, they may 
he summarized as follows: The Amalgamated Meat Cutters and Butcher Workers 
of North America is a voluntary association, and local union No. 81 is a member of 
the national organization. The membership in the naticnal is composed of the 
members of the local. Both organizations were at all times engaged in insuring 
their members against sickness, disability, and death. The constitution and by- 
laws of the organization provided that upon the death of a member in good stand- 
ing $200 should be paid hy the national and $1,000 by the local organization to the 
beneficiary of any sees er in good standing at the time of his death. Members 
were in good standing who had timely paid their dues for six months immediately 
preceding death. 

May 27, 1926, Thomas McDonnell, the father of the respondent, became a 
member of the local union No. 81. December 17, 1928, he died. Prior to his 
death, he had designated the respondent as his beneficiary under his membership 
certificate. Promptiy upon the death of her father, the respondent informed the 
secretary and treasurer of the local union of his death, and was then informed 
that her father was in arrears in his dues, and for that reason she was not entitled 
to any death benefit; but that, in view of the fact that the local union had paid 
the national organization the per capita tax due from the respondent’s father, if 
she would pay the local union the amount of his delinquent dues, he, the secretary 
and treasurer, would endeavor to secure the death benefit from the national 
organization and would take up a_ subscription from the members of the local 
union for her benefit. Following this conversation, the respondent paid the local 
union the amount of the delinquent dues and the payment thereof was recorded 
in her passbook. The secretary and treasurer thereupon secured from the national 
organization the sum of $200 and paid the same to the respondent as a death 
henefit. He also took up a subscription for her benefit among the members of 
the local union in the sum of approximately $200, which was paid to her. 


The local union made a certificate to the national organization to the effect 
that Thomas McDonnell was dead, and that he was entitled to the insurance 
henefits of the organization. The local union had paid the per capita tax due to 
the national organization each month for McDonnell, and the money received from 
the respondent was paid into the local treasury to reimburse it for the per capita 
tax paid to the national organization, and also for monthly dues and premiums 
owing to the local. No part of the money paid by the respondent was returned to 
her by either the local. or the national organization. The local union refused to 
pay the $1,000, and the present action resulted. 

This action is against the local union, and the question is whether that union, 
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hy accepting the dues and premiums from the respondent after the death of her 
father, waived its right to declare that there had been a forfeiture of the right 
to any benefits by reason of McDonnell’s failure to pay the dues and premiums 
during his lifetime. 

fl] The rule is that a certificate of a fraternal insurance organization which 
becomes suspended and absolutely null and void under the terms of the contract 
may be reinstated if the facts which render the certificate null and void under the 
terms of the contract are known to the collecting officer of the local camp who 
collects subsequent dues and assessments that are transmitted and retained by the 
home office. This is upon the theory that the knowledge of the local collecting 
tice is imputed to the national organization, and, if that officer collects and 
receipts for dues with knowledge of facts which work a forfeiture of the right to 
any benefit, that forfeiture will be waived. Schuster v. Knights and Ladies of 
Security, 60 Wash. 42, 110 P. 680, 140 Am. St. Rep. 905; Shultice v. Modern Wood- 
men of America, 67 Wash. 65, 120 P. 531; Peterson v. Modern Woodmen of 
America, 127 Wash. 412, 220 P. 809 

{2] It is true that in none of the cases cited were the dues which were delin- 
juent paid and accepted after the death of the member: but there is no reason 
why a waiver may not occur after, as well as before, the death of the person whose 
life was insured. 45 C. J. 160. Supreme Tribe of Ben Hur v. Hall, 24 Ind. App. 
316, 56 N. E. 780, 79 Am. St. Rep. 262; Stiefel v. Amalgamated S. M. W. L. U. 
No. 73, 208 Ill. App. 121; Erdmann y. Mut. Ins. Co. of Order of Herman's Sons of 
Wisconsin, 44 Wis. 376; Masonic Mutual Benefit Association v. Beck, 77 Ind. 
203, 40 Am. Rep. 295. If, as the cases hold, knowledge of facts by the local 
officer, which work a forfeiture under the charter or by-laws of the association, 
is imputed to the national organization when that officer collects and accepts 
lues, and the collection of such dues waives the right to declare a forfeiture, it 
would necessarily follow that his acts would be equally binding upon the loca! 
ganization of which lfe was an officer 

[3, +] In the case now before us, as already indicated, the action is against 
the local union, The dues and assessments were accepted by the secretary and 
treasurer of that organization after the death of McDonnell, with full knowledge 
that prior to his death he had been delinquent in the payment of dues and assess- 
ments for several months. The acceptance of the dues and assessments was a 
waver of the right to forfeit the benefit resulting from a methbership in the 
irganization unless the fact that the secretary and treasurer, at the time he accept- 
ed them, stated that he would, in addition to getting the $200 from the national 
rganization, take up a subscription for the respondent among members of the 
ocal union, prevented such waiver. When the secretary accepted the dues, the 
rganization of- which he was a member became legally bound to pay the respond- 
nt the $1,000. The fact that he volunteered to take up a subscription would not 
destroy the legal effect of his acts in accepting the dues after the death of the 
member. When he accepted the dues, he was acting as the agent of the union, 
hut in taking up the subscription he was acting individually. This court has long 
idhered to the view that it will not permit an insurance company, whether it be 
an old-line company or a fraternal organization, to change the fundamental law 
of agency by contract, and thus exonerate itself from liability for the acts of 
those who are in fact and law its agents. 

In Shultice v. Modern Woodmen of America, 67 Wash. 65, 120 P. 531, 532, 
supra, it was said: “This court has consistently and steadfastly adhered to the view 
that it will not permit an insurance company, whether it be an old line company 
or a fraternal organization, to change the fundamental law of agency by contract, 
and thus exonerate itself from liability for the acts of those who are in fact and 
law its agents. [Citing authorities. ]” 

Whether the appellant, after certifying to the national organization that Mc- 
Donnell was in good standing at the time of his death, when in fact he was not, 
ind collecting from that orgganization for the beneficiary the sum of $200, can 
now say that it is not also liable, it is not necessary here to determine, even though 
it was so held under the similar state of facts in one of the cases cited. 

The cases of Rantin y. Fraternal Aid Union, 105 Kan. 687, 185 P. 729, and 
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Supreme Tribe of Ben Hur y. Miller, 122 Hl. App. 489, are each upon materially 
different facts, but there is language in each of them that is out of harmony with 
the doctrine of the cases above cited which represent the majority rule, and, as 
we view it, announce the better doctrine. 

The judgment will be affirmed. 

Beals, C. J., and Tolman, Steinert, and Blake, JJ., concur. 


WOLFE v. OHIO STATE LIFE INS. CO. No. 7461. 
Supreme Court of Appeals of West Virginia. May 30, 1933. 
Rehearing Denied Aug. 1, 1933. 
170 Southeastern Reporter i82. 
1. INSURANCE. 

In actien on policy providing for double indemnity if accident causing dis- 
ability was sustained in consequence of stroke of lightning, evidence that simul- 
taneously with vivid bolt of lightning “starting compensator” connected with 
power line exploded, injuring insured, established accident resulted in consequence 
of stroke of lightning. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

Acceptance of belated premiums een duly authorized agent and apparently 
keeping policy in force for period covered thereby constitutes waiver by insurer 
of prompt payment of subsequent premiums within range of dates of accepted 
belated premiums. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

Syllabus by the Court. 

1. Circumstantial evidence held sufficient to establish that accident resulted 
“in consequence of a stroke of lightning.” 

Acceptance of belated premiums through duly. authorized agent and 
apparently keeping policy in force for period covered thereby is a waiver on the 
part of the insurance company of prompt payment of subsequent premiums paid 
within the range of dates of such belated permiums so accepted by it. 

3. Opinion testimony of nonexpert witnesses he/d not prejudicial when the 
record discloses other uncontradicted evidence of matter of fact by the same 
witnesses from which the court, in lien of a jury, is justified in the same 
conclusion as that stated in such opinion testimony. 

Error to Circuit Court, Kanawha County. 

Notice of motion by Mattie Wolfe against the Ohio State Life insurance 


Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 


R. P. Asbury and Paul W. Scott, both of Huntington, for plaintiff in error 


Sherman H. Ballard and Cyrus W. Hall, both of Charleston, for defendant 
in error. 


KENNA, Judge. 


Mattie Wolfe brought notice of motion in the circuit court of Kanawha county, 
W. Va., against Ohio State Life Insurance Company upon a policy of insurance 
issued to him by the defendant on February 9, 1931, which provided for a 
monthly accident indemnity of $100 and that the company would pay “double 
the amount of indemnity otherwise payable if the accident causing disability 
was sustained * * * (5) in consequence of a stroke of lightning.” The account 
filed with the notice was for ten months’ disability upon the double indemnity 
basis beginning in August, 1931, and ending in May, 1932, in the aggregate oi 
$2,000. Defendant filed its specifications of defense, relying (1) upon lapse of 
the policy by reason of plaintiff's failure to pay the premium due at noon 
August 1, 1931; (2) failure to submit monthly reports as provided in paragraph 
13 of the policy (3) that the disability suffered by plaintiff was not total and 
permanent; (4) that the accident was not caused by a stroke of lightning. In a 
special replication to the specifications of defense, plaintiff alleges that defendant 
waived prompt payment of premiums through a course of dealing by which 1t 
led the plaintiff to believe that payments would be accepted from the 3d to the 





Life] Wolfe v. Ohio State Life Ins. Co. 1047 


llth of the month. To the second assigned defense, plaintiff says that defendant 
is estopped because liability under the —_ was refused. To the third assign- 
ment the reply is a direct traverse, as is the fourth. Issue seems to have been 
joined at this point, although the record shows a “demurrer and general replication 
to the general replication to plaintiff’s special replication to specification of 
defense.” All matters of law and fact were submitted to the court; both sides 
waiving a jury. The court expressly found that the company, by 1s course 
of dealing, had waived the delayed payment of premium, and that, while the 
policy was in force and effect, plaintiff sustained injuries in consequence of a 
stroke of lightning which rendered him totally disabled from the Ist day of 
\ugust, 1931, to the Ist day of May, 1932, and accordingly rendered judgment 

favor of the plaintiff for $1,800. The proof shows that the defendant did, 
in fact, repudiate liability and so waived required reports under paragraph 13 
of the policy. 

Six points of error are assigned, but boil themselves down to three: (1) That 
the proof does not justify the finding that the accident was caused in conse- 
quence of a stroke of lightning; (2) that the proof does not justify the finding 
of the court that the defendant had waived prompt payment of premiums because 
the agent to whom the premiums were paid had no authority to enter into an 
agreement with Wolfe that he would come to collect them; and (3) that his 
agreement and conduct under it, even though authorized, was not suilicient to 
estop the defendant from declaring a forfeiture of the policy under its terms 

[1] We think the evidence sufficient to clearly justify the finding of the 

urt that the accident was caused by a stroke of lightning. The plaintiff was 
employed at the plant of the West Virginia Water Service Company on Slack 
street in the city of Charleston. On the evening of the accident, at about 
5 o'clock, he was at the plant and standing near what is called a “starting com- 
pensator.” The testimony shows that this compensator contained a quantity 
f oil which would generaie gas, and, under certain circumstances, would explode 


This compensator was connected with one of the power lines of the company. 


ll 
The testimony is not clear 2s to just what its function was. Beyond the 
compensator the switches in the power line were open so that no ordinary 
urrent could pass through from the outside. A severe electrical storm arose 
The testimony of the plaintiff's witnesses is that, simultaneously with a_par- 
ticularly severe clap of thunder and a vivid bolt of lightning in the immediate 
vicinity of the plant, the starting compensator did explode, throwing an intensely 
hot flame across the room in which plaintiff was standing and burning him 
severely. The testimony further shows that a heavy charge of static electricty, 
such as would result from a flash of lightning striking the power line, would 
wel along it, jump the open switches, and cause an explosion of the starting 
mpensator. It is true that the witnesses whe gave this testimony were not 
qualified as to theoretical knowledge of electrical matters. They were, however, 
men who, from their employment, were experienced in practical familiarity 
with apparatus of the kind in question. They were eyewitnesses to the 
acident. Their testimony was not contradicted, nor did the defendant offer 
any testimony as to the cause of the explosion, which was an unquestioned 
fact. The circumstances surrounding the explosion therefore went to the court 
solely on the plaintiff's theory of the case. The court might easily have 
inferred, without the objectionable expression of opinion from these witnesses, 
ind solely from the undisputed circumstances put before it, that the explosion 
the starting compensator was in fact caused by the lightning. Carpenter v. 
Security Fire Ins. Co., 183 Iowa, 1226, 168 N. W. 231; Lyons v. Farm Property 
a il Ins. Ass’n of Iowa, 188 Iowa, 506, 176 N. W. 291; Hartford Fire Ins. 
Co Cincinnati Ice Mfg. etc, Co., 9 Ohio App. 403; Farber v. Boston Ins. 
Co., aE Mo. App. 564, 256 S. W. 1079. We are of opinion, therefore, that 
uny technical error that might exist on the basis of opinion evidence from 
Witnesses not qualified to give opinions was not prejudicial to the defendant. 
(2] As to the waiver by the company of the delayed payment of premiums, 

|. H. Jarrett was the agent of the company with whom the plaintiff dealt ix 
making his application for the policy and the payment of his premiums. The 
company had a written contract with Jarrett by which it expressly made him 
its agent “to attend to the collection of all premiums.” In acknowledging the 
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last payment of premium received August 5th, the home office sent to Wolfe 
a postal card stating that the next ensuing premium “may be paid to our locai 
collector.” These two things taken in conjunction undoubtedly are sufficient 
to show that Jarrett had authority from the company to attend to the collection 
of its premiums and that Wolfe could accept him as being so authorized. By 
the express terms of his written contract with the company, he was made a 
solicitor of policies and as such he worked under their agent Holcomb from 
the office in Charleston. It would appear, therefore, that any reasonabie 
inference would be to the effect that the company expected Jarrett to attend 
to the collection of premiums on his rounds as a solicitor for the company. 
This, apparently, is exactly what he did. He and Wolfe both testified that 
when Wolfe made his application for the policy, which was done at plaintiff's 
place of employment, Jarrett had agreed that on subsequent premium payment 
dates he would call and collect the premiums. The testimony is that Wolfe 
paid promptly on all occasions when Jarrett called to collect premiums, and 
that he did call on each occasion several days later than when the premium was 
due, according to the contention of the defendant, that is to say, the Ist of the 
month. His calls were made from the 3d to the llth of the month, and each 
time he received a premium payment which was forwarded to the company and 
the policy kept in effect. True, there is a stipulation in the policy that a 
premium paid after its due date shall have the effect of reinstating the policy 
from the date of the payment only. A requirement of the company, however, 
is that, upon reinstatement, the insured must sign a blank form requesting 
reinstatement which must be taken by the agent and forwarded to the company 
This was not done. So, apparently, the belated premiums paid by Wolfe were 
not treated as constituting reinstatements. As a matter of fact, they were 
reported to the company by the office of Holcomb as having been paid on 
the Ist of each month. This was possible because the reports of premium 
collections did not have to be made until the 10th of each month. Therefore, 
in making remittances, the premiums paid by Wolfe were reported as having 
occurred on the Ist. We do not believe, however, that Wolfe was bound by 
this circumstance as between the company and its agent. He was privileged to 
deal with the agent on the basis of what the company held him out to be 
Coles v. Jefferson Ins. Co., 41 W. Va. 261, 23 S. E. 732; Myers v. Summerville, 
90 W. Va. 486, 111 S. E. 487; Mutual Life Ins. Co. v. Brown, 137 Va. 278, 
119 S. EF. 142. In addition, to treat these payments as being reinstatement: 
only that put the policy back into effect upon the date of payment, would 
mean either that the company has actually been paid for a considerable period 
of time during which it carried no risk for its insured, or that the policy, 
upon each payment, was to be carried for one month from that date. We are of 
opinion that, by reason of the conduct of the company, through its duly authorized 
agent, in accepting premium payments for March, April, May, June, and July on 
dates ranging from the 3d as late as to the 11th and apparently keeping the policy 
in force, it has waived prompt payment of premiums received within the range 
of the dates of such belated payments already accepted by it, and is hound by the 
premium paid by Wolfe on August 5th (after the accident on August Ist) which 
they accepted and have retained. 

For the foregoing reasons, we are of opinion to affirm the judgment of the 
trial court, making it unnecessary at this time and in this state of the record to 
consider two additional points that appear in the case. The first of these is that the 
policy contains the following provision: That, in consideration of the premium 
paid initially, the policy is to be in effect “until twelve o’clock noon, such standard 
time, of the first day of March, 1931, and for such time thereafter as the premiums 
paid by the insured as herein agreed will maintain this policy in force.” A full 
month’s premium was collected when the policy was written on the 9th day of 
February, 1931. Under the language quoted above, it would appear that this full 
month’s premium could have and should have carried the policy in effect until the 
9th day of March, 1931. Therefore the premium paid in March would carry the 
policy until the 9th of the next ensuing month and so on. If this be true, then the 
last payment made August 5, 1931, came in due time and of course the company 
would he bound by the payment. The second question unnecessary to be taken 
into consideration in view of the basis upon which the casé is decided, is whether 
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or not the company, in having accepted the last premium paid August 5, 1931, and 
in having retained that premium after full knowledge of all of the circumstances 
of the case and even after trial, is now bound by its acceptance and retention there- 
of an cannot be heard to deny its liability. 

Affirmed. 

Litz, J., absent. 
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NEW YORK UNDERWRITERS INS. CO. v. CENTRAL UNION BANK 
OF SOUTH CAROLINA. No. 3435. 
Circuit Court of Appeals, Fourth Circuit. June 15, 1933. 
635 Federal Reporter (2d) 738. 
1. INSURANCE 

Where mortgagee’s assignee did not receive papers until day before fire when 
it tirst learned that prior change of ownership of which it had knowledge was 
within New York standard mortgage clause requiring notice thereof to insurer, 
assignee could recover on fire policy since “reasonable time” had not elapsed with 
in which to inform insurer. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

2. INSURANCE. e 

New York standard mortgage clause in fire policy protects mortgagee against 
any act or neglect of mortgagor whether prior or subsequent to its execution. 

(lor other cases, see Insurance, Dec. Dig. § 311[3].) 

3. INSURANCE. 4 

New York standard mortgage clause in fire policy requiring notice of change 
of ownership covers change occurring either before or during term of policy. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

1, INSURANCE. 

Knowledge contemplated by New York standard mortgage clause in fire policy 
requiring notice of any change of ownership that shall come to “knowledge” of 
mortgagee is actual, and not constructive knowledge. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

5. INSURANCE. y 

Under New York standard mortgage clause in fire policy requiring notice otf 
change of ownership, mortgagee has reasonable time after acquiring knowledge 
within which to inform insurer. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

\ppeal from the District Court of the United States for the Eastern District 
ot South Carolina, at Columbia. 

\ction by the Central Union Bank of South Carolina against the New York 
Underwriters Insurance Company. From a judgment for plaintiff on directed ver- 
dict, defendant appeals. 

\fiirmed 

Joseph L. Nettles, of Columbia, S. C. (R. E. Whiting, of Columbia, S. C., on 
the brief), for appellant. 

\. L. Wardlaw, of Columbia, S. C. (Elliott, McLain, Wardlaw & Elliott, of 
Columbia, S. C., on the brief), for appellee. 

Before Parker, Northcott, and Soper, Circuit Judges. 

PARKER, Circuit Judge. 

This is an appeal from a judgment on a policy of fire insurance, in favor of au 
assignee of a mortgagee protected by a New York Standard Mortgage Clause. 
On a former appeal, 52 F.(2d) 823, 78 A. L. R. 494, we held that the rights of the 
mortgagee under the policy could be assigned with the mortgage debt, and that the 
assignee took under the assignment the right of the mortgagee to enforce the policy 
notwithstanding the forfeiture of the rights of the mortgagor. On the second 
trial, the company insisted that there was a forfeiture as to the assignee because 
of failure to give notice of change of ownership in accordance with the require- 
ment that the mortgagee should notify the company of any change of ownership 
or increase of hazard which should come to its knowledge. The trial judge direct- 
ed a verdict for the plaintiff; and from judgment thereon the company has ap- 
pealed. 

The mortgage clause is quoted in full in our former opinion. 52 F.(2d) 823, 
824,78 A. L. R. 494. It provides that the policy, as to the interest of the mortga- 
gee, shall not be invalidated by any act or neglect of the mortgagor or owner, nor 
by any change in title or ownership, etc., but follows this with certain conditions, 
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among-which is the following: “Provided, also, that the mortgagee (or trustee) . 
shall notify this company of any change of ownership or occupancy or increase of 
hazard which shall come to the knowledge of said mortgagee (or trustee) and, un- 
less permitted by this policy, it shall be noted thereon and the mortgagee (or trus- 
tee) shall, on demand, pay the premium for such increased hazard for the term 
of the use thereof; otherwise this policy shall be null and void.” 

The facts are that the policy of insurance was issued on March 30, 1929, to one 
Thomas Anderson. Attached to it was the mortgage clause in question insuring 
the Metropolitan Life Insurance Company, which held a mortgage on the insured 
property. This mortgage had been transferred to the Metropolitan by the Pai- 
metto National Bank, the predecessor of the Columbia National Bank, under an 
understanding that it would be repurchased in case of default. On October 30, 
1929, Anderson having defaulted, the Columbia National Bank, the predecessor ot 
plaintiff, made remittance to the Metropolitan for the purpose of repurchasing the 
note and mortgage that it might have the mortgage foreclosed. The Metropolitan 
assigned the note and mortgage to the bank as of November 1, 1929, but did not 
mail them to the bank until November 15th. The insurance policy came into the 
possession of the bank with these papers on November 18th. The fire which 
destroyed the property occurred on the 19th. 

While the repurchase of the Anderson papers was in progress, the bank in- 
structed its attorney to prepare papers for foreclosure; and the attorney, on in- 
vestigating the title, discovered that in 1923 Anderson had conveyed the mortgaged 
property to his wife. The bill in the foreclosure suit, which was verified by an 
officer of the bank on November Ist, alleged this as a fact; but there is nothing to 
show that the bank or those who represented it knew that the policy did not fully 


take care of the situation until the papers came into the possession of the bank on 
November 18th. 


[1] We agree with the court below that the duty did not devolve upon the 
hank of notifying the company of the transfer of title until the papers came into 
its possession. It knew on November Ist that the title of Anderson had been trans- 
ferred to his wife but not until the policy came into its possession on the 18th did 
it know that this fact violated the conditions of the policy. On the presumption 
that the policy had been correctly issued, it had a right to assume, until it learned 
the contrary, that the policy had been issued in the name of the true owner of the 
property. When it learned that the transfer had been made and that the person 
named as insured had conveyed his equity of redemption to another, it was its 
duty to notify the company of this fact; but it had a reasonable length of time 
within which to do this, and the fire occurred before it could be said that such 
reasonable time had elapsed. 

[2-5] It is argued that the change of ownership referred to in the invalidating 
provision of the mortgage clause has reference to a change occurring during the 
term of the policy and not to one which occurred years before the policy was is- 
sued. We do not agree with this. The mortgage clause protects the mortgagee 
against any act or neglect of the mortgagor, whether prior or subsequent to its 
execution. Syndicate Ins. Co. v. Bohn (C. C. A. 8th) 65 F. 165, 27 L. R. A. 614; 
and we think that the condition requiring notice of change of ownership or in- 
crease of hazard coming to the knowledge of the mortgagee should be given an 
interpretation equally broad. It is well settled, however, that the knowledge con- 
templated is actual and not constructive knowledge and that a reasonable time is 
allowed for giving notice thereof. Concordia Fire Ins. Co. v: Commercial Bank 
(C. C. A. 8th) 39 F.(2d) 826, 829; Hartford Fire Ins. Co. v. Morris (C. C. A. 6th) 
27 F.(2d) 508, 510: Svea Fire & Life Ins. Co. v. State Savings & Loan Ass‘n 
(C. C. A. 8th) 19 F.(2d) 134, 136. Here the bank received actual knowledge of a 
hreach of condition only when the papers were received on the 18th. To charge it 
with knowledge of the contents of the papers before they were received by it 
would be unwarranted, as the insurance company was in no sense its agent. And 
it would be unreasonable to charge it with the duty of giving notice of the transfer 
of title before it had knowledge that the policy was drawn in such way that this 
fact would constitute a breach of its conditions. 

There was no error and the judgment of the court below will be affirmed. 

\ffirmed. 





1052 The Insurance Law Journal, Vol. 81 | Dec 


1933 


= 


SHELBY COUNTY TRUST & BANKING CO. et al. vy. SECURITY INS. CO 
OF NEW HAVEN, CONN. No. 6269. 
Circuit Court of Appeals, Sixth Circuit. June 30, 1933. 
66 Federal Reporter (2d) 120. 
INSURANCE. 

Insured’s renting insured warehouse for storage of bales of rags which had 
been wet /ield increase of fire hazard within insured’s knowledge, making fire 
policy void. 

Fire insurance policy provided that unless otherwise provided by 
agreement indorsed thereon policy should be void if hazard were increased 

by any means within control or knowledge of insured. 

(For other cases, see Insurance, Dec. Dig. § 316.) 

INSURANCE. 
Fire policy must be construed with business sense. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
INSURANCE. 

Fire policy providing for cancellation at insured’s request or by insurer on 
hyve days’ notice meant that rescission might be effected by either party, even 
without cause for forfeiture, word “cancelled” being used in sense of “rescinded.” 

(For other cases, see Insurance, Dec. Dig. § 247.) 

1, INSURANCE. 

Insurer sending telegram and letter to agent to cancel fire policy immediately 
because of increased hazard, letter and telegram being shown to insured, did not 
elect to cancel under cancellation clause and waive right to immediately declare 
forfeiture, “waiver” being matter either of intent or estoppel by inconsistent 
action 

Policy provided that policy should be canceled at any time by insurer 

by giving five days’ notice of cancellation, and that policy should be void 

if hazard were increased by any means in control or knowledge of insured. 

Facts disclosed that insurer, on learning that wet bales of rags were 

stored in insured warehouse, thus increasing fire hazard by danger of 

spontaneous combustion, wired its agent and confirmed telegram by letter, 

to cancel policy, immediately, that letter and telegram were shown to 

insured, and that insured was informed that insurance could not be con- 

tinued, and fire occurred through spontaneous combustion of rags within 
five days thereafter 

(For other cases, see Insurance, Dec. Dig. § 247.) 

3». INSURANCE. 

Where fire insurer was not liable to insured because policy became void, but 
was liable to mortgagee and paid mortgagee, court properly subrogated insurer, 
under terms of policy, to mortgagee’s right of recovery against the mortgagor. 

Mortgage clause provided that loss should be payable to mortgagee as 
his interest might appear, and also to guarantor of bonds, and that as to 
interest therein of mortgagee or trustee policy should not be invalidated 

by any act or neglect of mortgagor, nor by any increase of hazard, and 

that on payment to mortgagee of any sum for loss or damage, if insurer 

should claim that as to mortgagor or owner no liability existed, insurer 
should, to extent of such payment, be subrogated to mortgagee’s right of 
recovery and claim on collateral to mortgage debt. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

6. INSURANCE. 

Court properly refused to allow, under mortgage clause, trustee’s fee or 
attorney's fees to trustee for prosecution of action on fire policy, where allowance 
was inconsistent with other express provisions of policy. 


(For other cases, see Insurance, Dec. Dig. § 606[2].) 
Appeal from the ee Court of the United States for the Western District 
f Kentucky: Charles Dawson, Judge. 


Action by the Shelby County Trust & Banking Company, trustee, etc., and 
others, against the Security Insurance Company of New Haven, Connecticut 
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From the judgment, and from a decree in supplemental proceedings for subroga- 
tion, plaintiffs appeal. 

Affirmed. 

David R. Castleman, of Louisville, Ky. (R. F. Matthews, of Shelbyville, Ky., 
on the brief), for appellants. 

I’. M. Drake, of Louisville, Ky., for appellee. 

Before Hicks, Hickenlooper, and Simons, Circuit Judges. 

HickENLOOPER, Circuit Judge. 

The present controversy arises under a policy of fire insurance issued by the 
appellee upon a vacant warehouse, the property of the Consolidated Realty Com 
pany. This policy contained the provision that it “shall be cancelled at any time 
at the request of the insured; or by the company by giving five days’ notice of 
such cancellation.” It also provided: “This entire policy, unless otherwise pro 
vided by agreement endorsed hereon or added hereto, shal! be void * * * if 
the hazard be increased by any means within the control or knowledge of thy 
insured.” To the policy was attached the National Board standard mortgage 
clause, to the effect that loss, if any, should be payable to the Shelby County 
Trust & Banking Company, as mortgagee (or trustee), as such interest mas 
appear, and the Consolidated Realty Company, guarantor of the bonds; and that 
as to the interest therein of the mortgagee or trustee, the policy “shall not be 
invalidated by any act or neglect of the mortgagor or owner * * * nor by 
any increase of hazard.” This mortgage clause also provided that “on payment t« 
such mortgagee (or trustee) of any sum for loss or damage hereunder, if this 
company shall claim that as to the mortgagor or owner no liability existed, it 
shall to the extent of such payment be subrogated to the mortgagee’s (or 
trustee’s) right of recovery and claim upon the collateral to the mortgage debt. 

[1} The premises were subsequently rented for the storage of bales of rags 
removed from a warehouse jn which a fire had previously occurred. These rags 
had been wet at the time of that fire and the evidence is clear and convincing tia 
thereby the danger of heating, and spontaneous combustion, was greatly increased. 
This was an increase of the fire hazard, within control and knowledge of thc 
insured, under the policy provision. These facts having come to the knowledge of 
the appellee, that company wired its agents to “cancel” the policy “immediately.” 
This telegram was confirmed by a letter in which the reason for the action was 
stated and the agents were instructed to “take up this policy at once, relieving 
us of all liability.” This telegram and letter were shown to the president of the 
realty company, the owner and insured, and in addition to this the insurer’s state 
agent personally informed the vice president of the realty company that such 
occupancy was unacceptable to his company on account of the increased hazard 
and that the insurance could not be continued. 

\ fire occurred and the loss was suffered, through spontaneous combustion 
of the rags in question, within five days of the events last above stated and the 
appellant owner contends that the notice given by the insurer constituted an 
election to “cancel” the policy under the so-called cancellation clause, which 
automatically kept it in force for five days, and that if any right existed to 
declare a forfeiture of the policy at that time, because of the increased hazard, 
that right was waived by the election to cancel. The District Court held to the 
contrary, the appellee paid its proportionate share of the loss suffered by tne 
mortgagee, which liability was admitted, in a subsequent proceeding the court 
declared the insurer's right to subrogation to the security held by the mortgagee, 
and the present appeal followed. 

[2, 3} We see no sound reason for the complexity of argument in which 
counsel for appellant has indulged. Like all other business contracts, the policy 
here involved “must be construed with business sense.” The Kronprinzessin 
Cecilie, 244 U. S. 12, 24, 37 S. Ct. 490, 492, 61 L. Ed. 960; Erie R. Co. v. Ohio 
Public Service Co., 62 F.(2d) 83 (C. C. A. 6). Compare, also, the -principles of 
construction announced in Fidelity & Columbia Trust Co. v. Lucas (C. C. A.) 
66 F.(2d) 116. Applying these principles, we think that it is quite evident that the 
word “cancelled” appearing in the “cancellation clause” was used in the sense 
of “rescinded.” The policy thus provided that rescission might be effected by either 
party even without cause for forfeiture. On the other hand, the instructions of 
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the appellee to its agents to cancel the policy immediately could have conveyed 
no other meaning than that they at once transmit to the insured notice of intent 
on the part of the insurer to declare the policy void by reason of the increased 
hazard. This notice, when transmitted, assuming that it rested upon sufficient 
ground, was but a courtesy extended by the insurer to the insured, affording thie 
insured an opportunity to remove the cause for forfeiture, or to secure other 
insurance, and constituting emphatic expression of the intent to regard the policy 
as null and void if and while the increased hazard remained. 

[4] So considered, we see no inconsistency between the cancellation clause and 
the declaration of forfeiture in the present case, and we find no waiver. Waive: 
is a matter either of intent or of estoppel by inconsistent action, and the facts 
of the present case completely negative any idea of an election to cancel under 
the special “cancellation clause,” with the attending continuation of the policy 
in effect for five days, rather than the immediate termination of possible liability, 
under the forfeiture clause. Compare Ruffner Bros. vy. Dutchess Insurance Co., 
59 W. Va. 432, 53 S. E. 943, 115 Am. St. Rep. 924, 8 Ann. Cas. 866; Burlew v. 
Fidelity & Casualty Co. of New York, 64 F.(2d) 976 (C. C. A. 6), decided May 
12, 1933. 

[5, 6] Nor do we find error in the decree of the District Court awarding 
subrogation to the insured. After termination of liability to the owner upon the 
policy, as above indicated, the situation was as if the appellee had issued its policy 
solely for the protection of the mortgagee or trustee for bondholders. This con 
tract specifically provided that on payment to such mortgagee of any sum for loss 
or damage under the policy, to the extent of such payment the insurer should 
be subrogated to the mortgagee’s right of recovery and claim upon the collateral 
to the mortgage debt. The property had been sold pending the supplemental pro- 
ceedings to secure subrogation and the court allowed to the mortgagee the 
expenses incident to such sale, su. “‘tuting the purchase money notes held by the 
morigagee for the realty itself. ‘f.e court did not allow a trustee’s fee of $400 
or attorney’s fees to the trustee for the prosecution of the present litigation. The 
contract is silent as to such fees and we are of the opinion that their allowance 
is inconsistent with the other express policy provisions. The mortgagee has thus 
received exactly the protection for which it contracted. This being so, there should 
be no ground for complaint. 

Being of the opinion that no error was committed by the court below, the 
judgment in the law case and the decree in the supplemental proceedings for 
subrogation are both affirmed. 


BALES v. GENERAL INS. CO. OF AMERICA. No. 5947. 
Supreme Court of Idaho. June 29, 1933. 
Petition for Rehearing Withdrawn Aug. 26, 1933. 
24 Pacific Reporter (2d) 57. 

2. INSURANCE 

\greement for renewal of fire policy held not void for indefiniteness as to 
identity of insurer, though selection was left to agent when original policy was ob- 
tained. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 
4. INSURANCE. ; 

Agreement to renew fire policy on insured’s grain to cover portion which in- 
sured owned at time of renewal held not void for failure to identify property in- 
sured, 

The record showed a course of dealing whereby the agent sometimes 
prepared the renewals from information given by insured and on one occa- 
sion applied for and got information at warehouse where the grain was 
stored. By following either course, the quantity of grain to be insured in 
the renewal policy could readily be ascertained. 

(For other cases, see Insurance, Dec. Dig. § 145{1].) 
5. INSURANCE. ; ; 
In action for damages based on failure of defendant insurer’s agent to execute 
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agreement to renew fire policy, it was presumed that renewal policy would be for 
same amount, same period, and for same premium as policy which expired. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

6. INSURANCE. 

Evidence held sufficient to show existence of completed contract in presenti 
for renewal of fire policy, in insured’s action against insurer for agent’s negligent 
failure to execute agreement to renew. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

7, INSURANCE. 
Insurance agent, in preparing and executing policy, acts as agent of insurer. 
(For other cases, see Insurance, Dec. Dig. § 98.) 
INSURANCE. 

Insurance agent’s failure to perform contract with insured for renewal of fire 
policy held attributable to insurer, rendering insurer liable for resplting damages 
to insured. 

(For other cases, see Insurance, Dec. Dig. § 145[1}.) 

9, INSURANCE. 

\greement to renew fire policy held within scope of insurance agent’s appar- 
ent authority. 

(For other cases, see Insurance,.Dec. Dig. § 145[2].) 

Appeal from District Court, Idaho County; Miles S. Johnson, Judge. 

\ction by Lonnie Bales against the General Insurance Company of America. 
Judgment for plaintiff, and defendant appeals. 

Motion to dismiss appeal denied, and judgment affirmed. 

Cox, Martin & Ware, of Lewiston, for appellant. 

\. S. Hardy, of Grangeville, for respondent. 

Morcan, Justice. 

This is an action for damages based on the negligence of appellant’s agent 
whereby he failed to execute an agreement to renew a policy of insurance on re- 
spondent’s oats, which negligence and failure resulted in the grain heing uninsured 
when it was destroyed by fire. The case was tried to the court, without a jury, and 
resulted in judgment for plaintiff, from which this appeal is prosecuted. 

[1] Respondent moved to dismiss the appeal because of delay in serving the 
transcript. Two copies of the transcript were received by counsel for appellant, 
who resides in Lewiston, from the clerk of the district court, on October 29, 1932, 
and they promptly sent one copy, by express, to respondent’s counsel, who resides 
in Grangeville. The express company attempted to deliver the copy to respond- 
ent’s counsel at his office, but found the door locked and left it near the door, in 
such position that one going into or coming out of the office would be sure to find 
it. Counsel for respondent neither admits nor denies that he received this copy, 
hut insists that the service was so defective as to be void. When the foregoing 
facts were discovered by counsel for appellant, a member of that firm immediately 
took their copy from Lewiston to Grangeville and served it on counsel for respond- 
ent by delivering it to him, personally, January 16, 1933. 

No showing is made that the rights of respondent have been in any way pre- 
idiced by the delay, and the motion to dismiss the appeal is denied. Clayton v. 


it 
Barnes, 52 Idaho, ——, 16 P.(2d) 1056; Idaho State Merchants’ Protective Asso- 
ciation yv. Roche (Idaho) 22 P.(2d) 136. 


In 1928 A. C. Chace, who was cashier of Cottonwood State Bank, which had 
the agency for a number of insurance companies, solicited the business of insuring 
respondent’s personal property. The conversation between Chace and respondent 
resulted in an agreement whereby the former was authorized to write insurance 
on personal property of the latter, including grain grown on his ranch near Ferdi- 
nand. In this conversation Chace promised he would renew the insurance when a 
policy expired, without notice or request so to do, and respondent promised he 
would pay the premiums on such renewals on demand. This agreement was kept 
and performed by the parties until December 31, 1930, and the policies written 
were not delivered to appellant but were retained by Chace in the bank. The pol- 
icy which expired December 31, 1930, covered 158,300 pounds of oats in Vollmer- 
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Clearwater Company warehouse, at Ferdinand, insured for and of the value of 
$1,580, together with other grain in another warehouse. Chace, through negligence, 
failed to renew this insurance, and April 17, 1931, the Vollmer-Clearwater Com- 
pany warehouse was burned, and the oats were destroyed without insurance. 

[2] Appellant insists the parties to the agreement to renew the policy are in- 
definite, in that the insurer was not agreed on. It is true that, at the first conver- 
sation between respondent and Chace with respect to the insurance, in 1928, which 
resulted in a course of business conduct whereby respondent’s grain was insured 
by appellant, the company which was to carry the risk and receive the premium 
was not mentioned, and the selection of the insurer was left to Chace. From the 
companies the bank represented, he selected appellant as the insurer of the grain, 
and respondent did not know the identity of the insurer until the first policy had 
been written. Subsequently the oats in question were insured by a policy issued 
by appellant, and it was the duty of Chace, as its agent, to renew it when it ex- 
pired. This leaves no uncertainty as to the identity of the insurer. 

[3] Appellant further insists the contract is void because it lacks mutuality, in 
that, according to its terms, respondent might sell his insured grain and thereby 
terminate the agreement to keep it insured. If respondent sold the grain, he would 
no longer have an insurable interest in it, and the insurance would terminate and 
release appellant from liability. Hardwick v. State Ins. Co., 20 Or. 547, 26 P. 840. 
The agreement was that Chace, as agent for appellant, would renew the insurance 
when it expired, and respondent would pay the premium on demand. The con- 
tract does not lack mutuality. 

4] It is urged the contract is void because the identity of the property to be 
insured was indefinite, and appellant’s counsel state “the record fails to show that 
there was any agreement whatsoever between the respondent and Chace, acting as 
the agent of appellant company, that the appellant company was to issue a policy 
for the period last mentioned which should cover the oats and omit the wheat. 
Respondent wholly fails to show such agreement. Chace’s testimony on this point 
1S conclusive.” 

The policy which was to be renewed covered oats in one warehouse and wheat 
in another. We do not understand respondent’s contention to be that the wheat 
was not to be included in the renewal policy. It is is true the value of the wheat 
is not included in this action, but that is due to the fact that it was not destroyed. 

The property to be insured was definite. The grain, wheat, and oats were al- 
ready insured, and the agreement was, in effect, that upon the expiration of the 
policy it was to be renewed to cover any portion of the grain which respondent 
owned at that time. The record shows a course of dealing whereby Chace some- 
times prepared the renewals from information given him by respondent, and on 
one occasion, at least, he applied for and got the information at the warehouse 
where the grain was stored. By following either course, the quantity of grain to 
be insured in the renewal policy could readily be ascertained. 

[5] Appellant contends the contract is void because indefinite as to the time 
the property was to be insured, and says: “Respondent pleads that the agreement 
was to insure the oats in question as long as the same were owned by respondent.” 

This action is for damages arising from the failure of appellant to fulfill its 
promise made by its agent, to renew the insurance policy given to protect respond- 
ent from loss of his oats by fire, for a period of six months, pursuant to a course 
of business practice which had been followed by the parties since 1928, with one 
exception, when a policy was issued for a year. The time when the renewal policy 
was to take effect was definitely fixed at the time of expiration of the one then in 
force, and its duration is presumed to be six months, from the fact that the ex- 
piring policy was for six months, and that six months was the customary period 
for these policies to run. Mr. Chase testified: 

“Q. These policies you have spoken of were all written in the General Insur- 
ance Company of America? A. Yes, sir. 

“The Court: Mr. Chace, what would have been the date of the new policy if 
you had renewed that policy that expired before the fire? A. December 31, 1936. 

“The Court: You would have dated it on the same date as the expiration of 


the previous policy? A. It might have been written a day or two ahead but it 
would be dated 
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“The Court: It would be dated as of that date? <A. Yes, sir. 

“OQ. (by Mr. Hardy). Your custom in making grain policies was to renew 
them for how long a time, Mr. Chace? A. Well, it varies, but as a rule six months. 

“QO. That is the general custom? A. Yes. 

“Q. And these policies for Mr. Bales were written for six months? A. One of 
them was written for a year; that little one on the 1928 crop was written for a 
year 

“Q. All the rest of them were for six months? A. Yes, sir.” 

The date of the policy, agreed to be written, and its duration are definite and 
certain 

\ppellant further contends that, while the complaint pleads an executory 
agreement to renew the insurance policy on the oats for the sum of $1,580, there 
is no evidence to support that allegation. The expiring policy was for $1,580 in- 
surance on the oats, and the parties agreed the insurance should be kept in force 
in the amount for which it was written until respondent, from time to time, notified 
Chace to change it. On this point respondent testified: “Q. Then it was necessary 
for Mr. Chace to get certain information from you to know the amount for which 
the policy was to issue. Is that not true? A. Well, he would renew the policy for 
the same amount unless I had him to cut it down. I might have fed some of the 
wheat or sold some of it, and if I did, why, I notified him of the amount T had 
fed or sold, so he could deduct it from the policy.” 

Mr. Chace testified : 

“A. Mr. Bales told me that Eimers & Graham had been handling his insurance 
for years, and he didn’t have to bother with it; when a policy came up for renewal 
they renewed it, and he didn’t have to bother with it; and I said: ‘We will do the 
same thing over here.” And we had a definite understanding between us that we 
were to keep his grain policies in force until he advised us to cancel them— 

“Q. Cancel them or change them? A. And that is the basis we have been going 
on here ever since we got the first policy. 

“QO. He advised you they were to be kept in force until he advised you to can- 
‘el or change them? A. Yes. 

“QO. And the insurance at that time was written in the General Insurance Com- 
pany of America? A. Yes, sir.” 

No instruction was given to make a change, and the terms of the policy which 
Was to be renewed are controlling. 

It is urged the contract is void because there was no agreement to pay a defi- 
nite premium. On this point respondent testified: “Q. What was your custom 
about paying the premiums? A. Any time he (Mr. Chace) sent me a notice I 
gave him a check a 

Mr. Chace testified: “Q. At the time the premiums came due, what was your 
custom about collecting the premittms? A. When the time came to remit to the 

ompany for a policy we sent Mr. Bales notice and he would send us a check for 
the premiums.” 

It is said in Orient Ins. Co. vy. Wingfield, 49 Tex. Civ. App. 202, 108 S. W. 788, 
791: “When the contract is to renew a policy, and there is no evidence introducing 
new or additional terms, the presumption is that the renewal is for the same time, 
terms, amount, premium, and to cover the same property as the old policy.” 

[6] Counsel for appellant argue that the purported agreement fails because it 
Was not a completed contract in presenti, and because essential elements were left 
to be completed by later negotiations. In their brief they say: “The whole testi- 
mony submitted by respondent in support of the allegations of his complaint does 
not show that the agreement in 1928 was a completed agreement to insure.” 

\gain we call attention that this is not an action on a contract of insurance, 
ut is an action for damages growing out of the breach of a duty which appellant 
owed respondent to renew the insurance on his oats. This duty is shown, not alone 
by the conversation in 1928 hetween appellant’s agent and respondent when the 
business relations of the parties commenced, but by their course of dealing -with 
each other from that time until the oats were destroyed. The record shows re- 
spondent repeatedly asked appellant’s agent to be sure to keep the property in- 
sured, and that the agent answered he would do so. That the agent of appellant 
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understood his duty in this regard is shown by his testimony and that of respond- 
ent. Mr. Chace testified: 

“A. In 1929 there were so many fields to cover I had to write two policies to 
cover the crop. The numbers were ID 800879 and 800880. 5 

“Q. And that covered these same oats? A. Oats and other grain, too. 

“Q. Now, was that policy renewed again? <A. The policy was renewed the 31st 
day of December, 1929. 

“OQ. And renewed again in June, 1930? A. Yes, sir. 

“OQ. And when did that expire? A. The 3lst of December, 1930. 

“QO. Now, why was it not renewed on December 31st, 1930? A. Because I for- 
got it. 

“QO. It was understood between you and Mr. Bales that you should renew it, 
was it not? A. Yes, sir.” 

Respondent, speaking of being notified by Mr. Chace that the policy had not 
heen renewed as agreed, testified: “A. Well, I went into the Bank and he says: 
‘Lonnie you ought to shoot me; I let that oats policy lapse. He says: ‘I thought 
it was in force, but when I heard about the fire I was looking through the policies 
to see how many I had in the fire and I found I had let it lapse.’ 1 says: ‘You 
knew I thought it was insured.’ And he says: ‘Yes, and I thought it was in- 
sured.’ ” 

It is clear appellant’s agent knew what was expected of him, that no further 
negotiations were required, and that but for his negligence and forgetfulness the 
policy would have been issued. 

{7, 8] Appellant insists respondent cannot recover because the proof estab- 
lishes Chace was his agent. 

The dealings between the parties, disclosed by the record, will not justify 
holding Chace was respondent’s agent. It is the duty of an insurance agent to pre- 
pare the policy and execute it, or cause it to be executed. In the performance of 
this duty he acts as the agent of the insurer, not of the insured. The failure to 
perform it in this case cdused respondent to be without the protection of a policy 
of insurance when his oats were destroyed, and rendered appellant liable for his 
resulting damage. Wallace v. Hartford Fire Insurance Co., 31 Idaho 481, 174 P 
1009; Telford vy. Bingham County Farmers’ Mutual Ins. Co., 52 Idaho, ——. 16 P 
(2d) 983: Phoenix Ins. Co. v. Ireland, 9 Kan. App. 644, 58 P. 1024; Security Ins 
Co. v. Cameron, 85 Okl. 171, 205 P. 151, 27 A. L. R. 444; McCabe v. A&tna Ins. Co., 
9 N. D. 19, 81 N. W. 426, 47 L. R. A. 641. 

[9] Appellant further insists the contract relied on by respondent exceeds the 
authority of an insurance agent. It was stated during the trial by appellant's 
counsel that no contention was made that Chace was not authorized to act as its 
agent, and the tollowing appears in its brief: “There is no question on the author- 
itv of Chace, cashier of the Cottonwood State Bank, to bind the appellant by a 
valid contract of insurance. While he was not the designated agent, his authority 
was admitted because the agency of the appellant was owned by Chace’s bank, and, 
although carried in the name of an individual for the convenience of the bank, Mr 
Chace actually transacted the business of all the insurance companies represented 
by the hank. This admission, of course, cannot be construed as giving Chace any 
authority greater than that of an ordinary insurance agent.” 

Therefore we are proceeding upon the theory that Chace had the authority 
of an ordinary insurange agent.” 

In Hardwick v. State Ins. Co., 20 Or. 547, 26 P. 840, 844, it is said: “Where 
insurance companies deal with the community through a local agency, persons 
having transactions with the company are entitled to assume, in the absence ot 
knowledge as to the agent’s authority, that the acts and declarations of the agent 
are as valid as if they proceeded directly from the company. 2 Amer. Lead. Cas. 
922; Insurance Co. v. Wilkinson, 13 Wall. 222 [20 L. Ed. 617]. And a person who 
is clothed with power to act for them at all is treated as clothed with authority 
to bind them as to all matters within the scope of his real or apparent authority, 
and persons dealing with him in that capacity are not bound to go beyond the ap- 
parent authority conferred upon him, and inquire whether in fact he is authorized 
to do a particular act. It is enough if the act is within the scope of his apparent 
authority. 2 Wood, Ins. § 408, and authorities there cited.” 
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In agreeing to renew the insurance, Chace acted within the scope of apparent 
authority of an insurance agent. Brown v. Home Ins. Co., 82 Kan. 442, 108 P. 824. 

[10] We are urged to reverse the judgment on the theory that the agreement 
to renew the policy attempts to vary, by parol, a written contract. As stated in 
\Vallace v. Hartford Fire Ins. Co., 31 Idaho, 481, 174 P. 1009, 1010: “This is not 
to be contused with that class of cases wherein actions have been brought to re- 
cover, in whole or in part, indemnity provided for in contracts of insurance, exe- 
cuted or executory, written or unwritten, expressed or implied.” 

Neither the agreement that the policy in force would be renewed at the date 
of its expiration, nor the testimony by which it was established, attempts to vary 
the terms of a written contract. 

The judgment is affirmed; costs are awarded to respondent. 

Budge, C. J., and Givens, Holden, and Wernette, JJ., concur. 


UNION CENTRAL LIFE INS. CO. OF CINCINNATI, OHIO v. IOWA 
MUT. INS. CO. OF DE WITT, IOWA. No. 41880. 
Supreme Court of Iowa. July 18, 1935. 
249 Northwestern Reporter 653. 
1. INSURANCE. 

No agreement between insurer and mortgagee that check payable to insured 
and mortgagee should be considered payment of insurance could be made without 
insured joining therein or consenting thereto. 

(For other cases, see Insurance, Dec. Dig. § 599.) 

2. INSURANCE. 

In action by mortgagee on insurance policy, evidence did not show agreement 
that check from insurer payable to insured and mortgagee on bank which failed 
should be considered as payment of insurance. 

Evidence disclosed that when mortgagee sent telegram stating that 
insured refused to indorse check and requested new check payable to 
mortgagee alone, insurer replied stating it preferred not to change check 
but that if mortgagee brought suit to foreclose mortgage and would return 
check, insurer would make out new one payable to court. Insurer also 
wrote letter to mortgagee stating that insurer had made settlement exactly 
in accordance with contract and that it was impossible to make any change 
in check. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

3. INSURANCE. 

Check made by insurer payable to insured and mortgagee without any agree 
ment that check should operate as payment did not operate as payment where 
hank subsequently closed, but was conditional payment or tender of payment cnly. 

(For other cases, see Insurance, Dec. Dig. § 599.) 

\ppeal from District Court, Calhoun County; R. L. McCord, Judge. 

\ction by a mortgagee to recover an adjusted loss under an insurance policy 
issued to mortgagor with standard mortgage clause attached. There was a trial 
to the court resulting in an order dismissing plaintiff’s petition and entering 
judgment against the plaintiff for costs. Plaintiff appeals. 

Reversed and remanded. 

Raymond N. Klass, of Cedar Rapids, and M. Hartness, of Des Moines, for 
ippellant. 

Gray & Gray, of Rockwell City, for appellee. 

\NDERSON, Justice. 

The fire insurance policy involved in this action was issued by the defendant 
company in March, 1927, covering certain buildings and personal property of one 
5. J. Pritchard. There was attached to said policy a clause making any loss 
ccurring thereunder payable to the Union Central Life Insurance Company, 
plaintiff-appellant, mortgagee, as its interest may appear. The appellant held a 
mortgage upon the real estate on which the insured buildings were situated, 
securing a loan of $25,000. A loss occurred which was adjusted, and the insurance 
company, appellee, admitted liability under the policy in the sum of $427 on 
account of damage to or loss of personal property of the insvred and $2,034 or. 
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account of loss or damage to buildings. The plaintiff was apparently not interested 
in the amount of the adjusted loss on personal property, but on August 7th foi- 
lowing the loss and adjustment thereof, it wrote a letter to the appellee inclosing 
the policy therewith, and requested that two checks be issued, payable to appei- 
lant, mortgagee, and Pritchard, mortgagor, jointly: one for $2,034 and one tor 
$427. Checks were issued by the appellee in the amounts indicated, payable to thie 
appellant and Pritchard jointly, and forwarded to the appellant. The check for 
$427 is not involved in this action, but we assume that it was paid. Pritchard, the 
mortgagor, refused to indorse the check for $2,034, and it was never presented 
for payment or paid. Shortly after the appellant received the checks, the $2,034 
check was returned to the appellee with the advice that Pritchard, the mortgagor, 
refused to indorse the same, and with a request that a new check be issued pay- 
able only to the appellant mortgagee. This the appellee refused to do. The appellee 
executed the checks under the date of August 10, 1931, and forwarded them 
to the appellant in Cincinnati, Ohio. On August 22, 1931, the appellant wired, the 
appelice advising it that Pritchard refused to indorse the check and requesting 
hat a new check, payable to the appellant only, be issued. The appellee answered 
by wire as follows: “Check favor Pritchard and your company drawn correctly: 
we prefer to not change the check.” On August 26 following, plaintiff mailed the 
check in question to the defendant in a letter containing the. same information 
and request as in its former telegram. The defendant answered this letter, stating: 
“It is impossible for us to make any change in this voucher. Our records show 
S. J. Pritchard as the assured and less payable to the Union Central Life Insur- 
ance Company, mortgagee, as its interest may appear at time of loss. Should we 
change this voucher and make it payable to the Union Central Life Insurance 
Company, we would subject ourselves to a law suit with Mr. S. J. Pritchard. We 
are always glad to do anything that we possibly can to help out the mortgagee, 
hut we know that you will feel that we are not justified under our contract i 
changing this voucher. We are returning the same to you as possibly you will b: 
able to get Mr. Pritchard’s indorsement on the same. If vou are not, and it is 
necessary for you to foreclose this mortgage against Mr. Pritchard, you can 
return the voucher to us and we will make out a voucher payable to the Clerk 
of the Court in the county where the suit is commenced, and the court will direct 
to whom this money should be payable, and if part should go to you and_ part 
to Mr. Pritchard, it will so direct how it should be divided.” 

On November 6, 1931, the check was again returned to the appellee together 
with the policy, with the request that a check be made payable to the appellant 
only, and offering to indemnify appellee against any possible claim of Pritchard 
This request was refused by the appellee for the stated reason that the bank on 
which the check was drawn had closed its doors on October 1, 1931. On Novem 
her 7, 1931, the defendant company returned the insurance policy together with 
the check, this letter containing the following statement: “We have made ow 
ettlement with you exactly in accordance with our contract, and it is impossibie 
for us to make any change now in this check.” Later the check was returned t 
and remained with the defendant. In January following, this action was com- 
menced by the appellant to recover the amount of the adjusted loss. 

It appears that the De Witt Savings Bank upon which the check in coutro- 
versy was drawn closed on October 1. 1931, and a receiver was appointed there- 
for; and that the appellee company had on deposit in said bank, at all times afte: 
the check in question was issued and up to the time of the closing of the bank 
funds more than sufficient to pay the said check; that after the bank had closed, 
the defendant made claim.in the receivership matter, as a depositor, for the fuil 
amount of its deposit with no deduction for, or of the amount of said check; 
and that prior to or at the time of the trial of this case such deposit had been 
reduced hy offsets and assignments to $1,234.43; that there had been a 20 per cent 
dividend paid by the receiver of the bank, and received and appropriated by the 
defendant company. 


The foregoing facts were set up in the pleadings and fully stipulated by the 
parties upon the trial of this action. 

[1-3] The controversy thus presented is whether or not the check involved 
operated as a payment of the loss, and whether under the circumstances disclosed 
the appellant, mortgagee, may maintain this action on the policy. 
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The trial court, a jury having been waived, held that the delivery by the 
appellee of the check in question created a new relation, or contract, between the 
parties and operated as a payment of the loss. With this we cannot agree. 

Acceptance of a check by a creditor is not necessarily a payment of the debt 
or claim. Under various circumstances and by agreement or intendment it may 
operate as a payment. Sanitary Can Co. v. Nat'l Pickle & Canning Co., 191 lowa, 
1259, 184 N. W. 354, 18 A. L. R. 532; Lyon vy. Northrup, 17 lowa, 314; Dille v. 
White, 132 lowa, 327, 109 N. W. 909, 10 L. R. A. (CN. S.) 510; Rohrbach v. 
Hammill, 162 Iowa, 131, 143 N. W. 872; Frank v. Frost, 170 Wis. 353, 174 N. W. 
911. But here there was no agreement that the check issued in the amount of the 
adjusted loss should be a payment thereof. It is true the check was issued with 
the two payees named therein upon the request oi the plaintiff. However, such 
method of payment, or tender of payment, is the ordinary method pursued by 
insurance companies under like or similar circumstances. Of course, had the 
check been indorsed by both payees and cashed, it would have operated as pay- 
ment, regardless of the diverse claims of the mortgagor and mortgagee. But the 
mortgagor, Pritchard, claimed an interest of some kind or in some amount of the 
adjusted loss, and such interest could not be prejudiced or wiped out by an act 
of the mortgagee or the insurance company, or by any agreement between them, 
to which he was not an assenting party. There was no agreement, cither expressed 
or implied, that the issuance and delivery of the check should be payment of the 
indebtedness. No such agreement, or even an expressed intention that such shoulda 
be the result, could have been entered into without the mortgagor, Pritchard, 
joining therein or consenting thereto. The defendant company had no such inten- 
tion at the time it issued the check in question, as is shown by its later acts and 
conduct. In its telegram to the plaintiff, which we have heretofore quoted, it said 
that the check was correctly drawn and that it preferred not to change it, and 
in a later letter it said that Pritchard was the assured, with loss if any payabie 
to the plaintiff as its interest might appear, and should it change the check and 
make it payable to the plaintiff only, that it would subject itself to a lawsuit with 
Mr. Pritchard; and in the same letter it suggested that if the plaintiff brought 
suit to foreclose its mortgage and would return the check to the defendant it 
would make out a new one payable to the clerk of the court in the county where 
the suit was commenced, and allow the court to direct to whom the money should 
be paid and in what proportions. And in a later letter to plaintiff, which we have 
quoted, the defendant said that it had made settlement exactly in accordance with 
the contract and that it was impossible to make any change in the check. This 
indicates very clearly that the defendant company had no contract with any one 
that the check should be considered as payment of its indebtedness: that it did 
not consider that it had such contract; that it did not intend, when the check was 
issued and delivered, that it should be payment or considered as payment, unless 
it was actually paid. The interests of the mortgagor and the plaintiff in the amount 
of said loss was not determined until the decree of foreclosure, and sale of the 
property had occurred. Under such sale, a deficiency judgment resulted in exactly 
the amount of this adjusted loss, $2,034. Thereby the interest of the plaintiff in 
said adjusted loss was determined as the full amount thereof. It is true that the 
defendant probably lost some small portion of the amount of this check by reason 
of the failure of the bank upon which it was drawn, but that situation would 
undoubtedly have been the same had the check in question not been issued at all 
The check as issued and delivered under these circumstances was only conditional, 
or a conditional payment. Of course, had it been properly indorsed, presented for 
payment, and paid, it would have operated as full payment and would have relieved 
the insurance company from any further liability to the mortgagor or the mort- 
gagee; but such did not happen. The deficiency judgment remains as a debt of 
the mortgagor which may be collected from him if this action fails as against 
defendant company. The amount of the adjusted loss was due the mortgagozr, 
under his insurance contract, subject only to the rights, if any, of the mortgagee 
therein. We cannot see why or how his rights should or could be prejudiced or 
toreclosed by any acts or conduct of the mortgagee and the insurance company, 
to which he was not a party. The insurance company never claimed that the 
check operated as payment until after the bank upon which it was drawn had 
closed. Its claims were that it had made settlement in accordance with its con- 
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tract; that loss was payable to Pritchard and mortgagee; that it would subject 
itself to a lawsuit by Pritchard, should it change the check and make it payable 
to mortgagor, only; and that if action was commenced it would issue a new 
check payable to the clerk of court, and await the order of court as to whom the 
funds belonged. All this indicates very strongly that the check was a conditional 
payment, or tender of payment only, and that the defendant did not intend the 
issuance and delivery of the check, under the circumstances, to operate as pay- 
ment, unless and until it was properly indorsed and cashed. We do not think the 
check operated as payment, and we are constrained to hold under the circum- 
stances, and the law as we see it, that the district court erred in dismissing plain- 
tiff’s petition. The case is therefore reversed and remanded for further proceed- 
ings not in conflict with this opinion. 

Reversed and remanded. 

Albert, C. J., and Kindig, Kintzinger, Mitchell, Donegan, Claussen, and 
Stevens, JJ., concur. 

KISER v. MORTON FARMERS’ MUT. INS. ASS’N. No. 41674. 
Supreme Court of Iowa. July 18, 1933. 
249 Northwestern Reporter 753. 
2. INSURANCE. 

Intention of grantor and grantee upon execution, delivery, and recording of 
deed and mortgage to insured premises as bearing upon cancellation of fire policy 
held for jury. 

Fire policy incorporated by-law of insurer providing that, when any 
person sold or transferred realty, his insurance on building on such realty 
was automatically canceled if either party did not give secretary of insurer 
notice within five days after transfer of property. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

3. INSURANCE. 

Provision in fire policy for cancellation of policy if notice of sale or transfer 
was not given is construed strictly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Transaction whereby deed and mortgage were recorded and note given b) 
purchaser and possession was not to be given until six months later held not 
such “sale” or transfer as voided fire policy providing for cancellation if notice 
was not given to insurer within five days after transfer. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

\ppeal from District Court, Page County; Earl Peters, Judge. 

Action at law upon a policy of insurance to recover for the loss of a building 
destroyed by fire. Trial to a jury resulting in verdict and judgment for plaintiff. 
Defendant appeals. 

\ffirmed. 

See, also, 213 Iowa, 18, 237 N. W. 328. 

Tinley, Mitchell, Ross & Mitchell, of Council Bluffs, for appellant. 

H. T. Pressly, of Clarinda, and Ferguson & Ferguson, of Shenandoah, for 
appellee. 

DONEGAN, Justice. 


On the 6th day of December, 1928, the defendant-appellant issued a policy 01 
fire insurance upon the house situated upon an 83 acre farm then owned by the 
plaintiff-appellee in Page county, Iowa. Section IX of the by-laws of defendant- 
appeliant, which, by the provisions of the policy, was made a part thereof, was 
as follows: “Any person selling or transferring any real estate, his insurance 
policy on buildings on the real estate is automatically cancelled if either party 
docs not give secretary of this association notice within five days after transfer 
of the property.” 

On the 10th day of September, 1929, the plaintiff-appellee entered into 4 
written contract with one Forrest Lee whereby he agreed to sell and convey jhe 
said 83-acre farm, including the house thereon, to said Lee, for $12,000, and to 
deliver possession thereof on March 1, 1930. In said contract plaintiff-appellee 
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further agreed to deliver to said Lee “full and peaceable possession of said real 
estate together with all appurtenances thereto belonging, all in as good condition 
as at the present time, excepting only for natural use and depreciation.” Said 
contract also provided for the payment of $2,000 of the purchase price in cash, 
$3,000 on March 1, 1931, and $7,000 on March 1, 1936. On the same day, to wit, 
September 10, 1929, said Kiser and his wife executed to said Lee a warranty deed 
covering the said farm, said Lee paid Kiser $2,000 in cash and executed and 
delivered to him one promissory note for $3,000, dated March 1, 1930, payable 
March 1, 1931, and another promissory note for $7,000, dated March 1, 1930, and 
payable March 1, 1936; both of said promissory notes were secured by a mortgage 
covering said farm, which was also executed by said Lee and wife to said R. W. 
Kiser. On the same day, the deed executed by Kiser was placed in the possession 

| Lee, the notes and mortgage securing same executed by Lee were placed in the 
possession of Kiser, and both the deed and mortgage were recorded in the office 
of the recorder of Page county, lowa, with the knowledge and consent of both 
parties. On the 28th day of January, 1930, thereafter, the house on said farm 
was completely destroyed by fire. 

Proofs of loss having been prepared and presented to the defendant-appellam 
by the plaintiff-appellee, and defendant-appellant having refused to pay the loss 
thus claimed, this action was commenced by the plaintiff-appellee in the district 
court of Page county, Lowa, to enforce payment of $3,000 from the defendant- 
appellant pursuant to the terms of.the said policy of insurance. The defendant- 
appellant admitted the execution of the policy, and that the building insured was 
completely destroyed by fire, but denied all liability on said policy. As grounds tor 
its denial, defendant-appellant alleged that, by the execution of the contract for 
the sale of the said farm, by the execution and delivery of the deed to said farm, 
pursuant to the terms of the contract, by the acceptance of the sum of $2,006 
cash and two promissory notes for $3,000 and $7,000, respectively, and the mort- 
gage on said farm securing same, and by the recording of the said deed and 
mortgage, the plaintiff-appellee parted with all interest in said farm on said 10th 
day of September, 1929. Defendant-appellant further alleged that no notice oi the 
said sale and transfer was given to it, as provided by section IX of its said 
by-laws, and that at the time of said fire on the 28th dav. of January, 1930, the 
plaintiff-appellee had no insurable interest in the said land or the house covered 
by said policy of insurance. Trial was had to a jury, a verdict returned in favor 
of the plaintiff, and from such verdict and judgment entered thereon the defendant 
appeals. 

Appellant sets out sixteen assignments of error. These alleged errors may be 
divided into three general classes: Errors of the trial court in overruling appei- 
lant’s motion for a directed verdict; errors of the trial court in refusing to 
submit instructions asked for by the appellant; and errors of the trial court im 
overruling appellant’s objections to paroi testimony offered by the appellee. 

I. This is the second time this case has been before this court. In 213 Iowa, 
1X, 237 N. W. 328, 330, this case was considered upon an appeal from a directed 
verdict in favor of the plaintiff and the judgment entry thereon. In that case, as 
in the appeal now before us, appellee had introduced oral testimony tending to 
show that, notwithstanding the execution and delivery of the deed, the acceptance 
of the cash and of the two notes and mortgage securing same by appellee, and the 

cording of both the deed and mortgage, it was the intention of both the appellec, 
as vendor, and of said Lee, as the purchaser, that neither said deed nor mortgage 
should become effective until the 1st day of March, 1930. The oral evidence as 
to these matters introduced by the appellee in that trial seems to have been prac- 
tically the same as the oral evidence presented in the second trial, the appeal 
trom which we are now considering. In discussing the question as to whether the 
deed given by the appellee to said Lee constituted an absolute and unconditional 
transfer of title, we said: 

“It is a settled law that, to transfer title by warranty deed, two things are 
necessary: First, the physical delivery of the instrument: and, second, an existing 
intention at the time that title is to be transferred. In other words, two things 
are necessary to a legal delivery of an instrument. We had a ae of a similar 


situation before us in Jones v. Betz, 203 Iowa, 767, 210 N. W. 609, 213 N. W. 
282, and we there said: 
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“Tt is also well settled that where a deed is signed, acknowledged, and 
recorded, it is presumed to have been properly delivered, but of course this pre 
sumption is a rebuttable one.’ 

“In that case we cited the Iowa authorities on this proposition. 

“In the case at bar, it is conceded that the physical delivery of the deed was 
made. The question left, therefore, is whether there was an intention at the time 
of the physical delivery to pass title. This must be determined under the facts 
of the case. We start with the rebuttable presumption that there was a perfect 
and complete delivery because this deed was ‘signed, acknowledged and recorded’ 
within the rule above stated, and, in addition thereto, there was a physical delivery 
of the instrument. This raises a very strong presumption that there was an inten- 
tion to pass a complete title, and the burden is on the grantee to overcome this 
presumption. This makes a disputable fact which we conclude is for the jury to 
determine in the light of the facts and circumstances surrounding the parties at 
the time of the transaction.” 

{1, 2] In the former appeal, however, we held that, because there might be a 
question as to the credibility of witnesses, by reason of their interest in the 
determination of this particular question of intent to deliver, this, together with 
the other facts and circumstances in the case, made a jury question, and the trial 
court erred in directing a verdict for the plaintiff. In that case we also held that 
the rule preventing the introduction of parol evidence in connection with a written 
instrument applied only to disputes betwéen ¢he parties to the transaction and is 
not available to a third party. The parol evidence introduced in this case as to 
the intention of the appellee, Kiser, and the grantee, Lee, in connection with the 
execution of the deed, mortgage, and notes, the paymnt of the $2,000 cash, and 
the delivery and recording of the deed and mortgage, was properly admitted under 
the rule announced in the former appeal. The intention of the parties was an 
essential matter to be determined in reaching a decision as to the effect of the 
execution, delivery, and recording of the deed and mortgage, and the determination 
of such intention was within the province of the jury. There was no error on the 
part of the trial court in overruling the appellant’s motion for a directed verdict. 

In the former appeal, however, it was stated that, “We still have the question 
of whether or not, in the making of the executory contract for the sale.of this 
land, Kiser violated the inhibition of the aforesaid by-law.” This question was 
hefore this court in the case of Kempton vy. State Insurance Company, 62 Iowa, 
83, 17 N. W. 194. In that case the owner carried a policy of insurance upon a 
building which was destroyed by fire. The policy contained a provision that, “If 
said property shall be sold, conveyed, or incumbered, in whole or in part, whether 
by legal process, judicial decree, mortgage, voluntary transfer, or otherwise, 
7 * without the written consent of this company obtained, the policy shall, in 
either event, immediately thereafter cease, and be null and void.” The fire which 
destroyed the property occurred in September, 1881. In the March previous to 
that date the owner executed and delivered a written instrument of sale by which 
he agreed to sell the farm, including the building, to one Warner, and to give 
possession on or before November 1, 1881, but not before October 1, 1881, and 
agreed to deposit a warranty deed in the office of one Fuller within a few days 
after signing the contract, to be delivered to said Warner upon the payment of 
the purchase price as provided in the contract. The contract also provided that 
the farm and buildings were to be delivered in as good condition as they were 
in at the time of the execution of the contract. In the opinion in that case we 
said: “It is insisted that the execution and delivery of the written contrcat above 
referred to constituted a sale of the property within the meaning of the pclicy. 
That it did not constitute a sale within the meaning of the policy is established, 
so far as we have been able to discover, by an unbroken current of authority.” 

In support of our opinions we quoted from the opinion in the case of Wash- 
ington Fire Insurance Company v. Kelly, 32 Md. 421, 3 Am. Rep. 149, wherein 
it is said: “To constitute a sale, within the meaning and terms of the proviso, 
the right to the property sold and to the possession thereof, must pass from the 
vendor to the vendee. The mere contract for the sale or conveyance, not divesting 
the title of the vendor and vesting the same in the vendee, is not a breach of 
the proviso. A contract to convey the buildings insured at a future day, on payment 
of the purchase money, and between the time of contract and its consummation. 
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they are destroyed by fire, the vendor being in possession, it is not such an 
alienation as vacates the policy.” 

In the case of Ayres v. Hartford Fire Insurance Company, 17 lowa, 176, 85 
Am. Dec. 553, we said: “The object of the insurance company, by this clause, is 
that the interest shall not change so that the assured shall have a greater tempta- 
tion or motive to burn the property, or less interest and watchfulness in guarding 
and preserving it from destruction by fire.” 

And, in the case of Swank y. Insurance Company, 126 Iowa, 547, 102 N. W. 
429, 430, we stated that: “Conditions which may render a policy void if violated 
are to be construed strictly, and, if there be doubt as to their meaning, the 
insured is to have the benefit of such doubt.” 

[3] In the case now before us, the provision of the policy which it is claimed 
voids it is: “Any person selling or transferring any real estate, his insurance 
Policy on buildings on the real estate is automatically canceled if either party 
does not give Secretary of this Association notice within five days after transfer 
of property. (Italics are ours.) Following the rule that such provision in the 
policy is construed strictly against the insurer, a mere sale of the property 
would not cause the policy to be automatically canceled in this case. The provision 
in the policy refers to “selling or transferring,’ thus apparently recognizing a 
distinction between a sale and a transfer, and cancellation is to take place only 
if notice is not given to the secretary within five days after transfer. The contract 
of sale in this case does not, in express terms, purport to transfer the property. 
By this contract the owner sells and agrees to convey, and it is quite clear that 
the conveyance is to be made by a warranty deed to be executed subsequently 
to the execution of the contract. The provision of the policy in regard to can- 
cellation and the provision of the contract of sale in this case differ from the 
provisions of the policy and contract of sale involved in the case of Davidson v. 
Hawkeye Insurance Company, 71 Iowa, 532, 32 N. W. 514, 60 Am. St. Rep. 818, 
and other cases relied upon by the appellant. 

In the Davidson Case the policy provided, “In case any such property shall 
be sold, conveyed or incumbered * * * without the written consent of this 
company is obtained, * * * this policy shall immediately thereafter be nuil 
and void.” The owner entered into a contract by the terms of which he sold and 
delivered possession of the property to the purchaser, but retained the legal titic 
until the payment of the balance of the purchase price. This court held that the 
sale of the property was a violation of the policy and voided it. In that case the 
court also found that under the contract of sale nothing remained to be done but 
the making of payments by the purchaser and delivery of deed by the vendor, and 
in this way distinguished that case from Kempton v. State Insurance Company, 
62 Iowa, 83, 17 N. W. 194, and other cases. Likewise, in the case of O’Brien v 
Paulsen, 192 Iowa, 1351, 186 N. W. 440, cited by appellant, which was a suit by 
the purchaser against the vendor for damages growing out of the loss of the 
buildings on the property by fire between the date ofthe contract and the delivery 
of the deed, this court held that the equitable title had passed upon the execution 
of the contract and that, as the contract was silent in regard to any changes thai 
might lessen the value of the property before the delivery of the deed, the loss 
must be borne by the purchaser. 

In the case at bar, however, the contract provided that possession was not to 
be given until March 1, 1930; that the owner should furnish the purchaser witi 
an abstract of title showing a good and marketable record title in the purchaser, 
and should also deliver to the purchaser full and peaceable possession of the 
land, together with all appurtenances thereunto belonging, all in as good condition 
as at the present time, excepting only for natural use and depreciation. 

[4] Under the holding of this court in Kempton v. State Insurance Company, 
62 Iowa, 83, 17 N. W. 194, Erb vy. German-American Insurance Company, 98 
lowa, 606, 67 N. W. 583, 40 L. R. A. 845, Pringle v. Des Moines Insurance Com- 
pany, 107 Iowa, 742, 77 N. W. 521, Moore y. St. Paul Fire & Marine Insurance 
Co., 176 Iowa, 549, 156 N. W. 676, and Bartemeier v. Central National Insurance 
Company, 186 Iowa, 354, 160 N. W. 24, contracts of sale, where possession and 
title were to be given at a later date, did not void insurance policies containing 
Provisions against sale or change of interest. In the use of the word “sells,” the 
contract in this case differs in no way from the contracts involved in the cases 
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above cited, and in our opinion is in no way distinguishable from them. We cain- 
not say, as a matter of law, that there was such a sale or transfer of the prop- 
erty in this case as voided the policy of insurance. The trial court did not err in 
overruling appellant’s motion for a directed verdict. 

[5] II. Appellant’s assignments of error 5 to 10, inclusive, allege errors on 
the part of the court in refusing to give instructions asked by appellant. Some 
of the instructions thus asked would have required the jury to find that the 
execution and delivery of the deed by appellee, and the acceptance by him of the 
cash, promissory notes, and mortgage, and the recording of the deed and mort- 
gage with his knowledge and consent, established an absolute transfer of all 
appellee’s title and interest in the property and necessitated a verdict for the 
appellant. We have already seen in division I of this opinion that the parol evi- 
‘dence introduced by appellee raised a jury question as to the intention of the 
parties in connection with all these matters, and the trial court did not err there- 
fore in refusing to give such instructions. The other instructions asked and 
refused are such as were fully covered by the court in its instructions given to 
the jury, and we find no error in the refusal of the court to give the instructions 
asked by the appellant. 

Ili. The remaining errors assigned by appellant for reversal are based upon 
the overruling of appellant’s objections to the parol testimony offered by appellee 
for the purpose of showing the intention of appellee and the purchaser of the 
land in question in connection with the execution and delivery of the deed and 
mortgage and the recording of same. As we have already seen in division | of 
this opinion that the parol evidence rule does not apply to a stranger to the 
instrument concerning which such evidence is offered. there was no error on the 
part of the trial court in overruling the objections to the evidence thus introduced. 

The case was submitted to a jury under proper instructions by the court, and 
the verdict and judgment thereon should be and are hereby affirmed. 

All the Justices concur. 


KNOWLES v. DIXIE FIRE INS. CO. OF GREENSBORO, N. C. No. 31829. 
Supreme Court of Louisiana. July 7, 1933. 
149 Southern Reporter 528. 
INSURANCE. 
Where insured kept no records, violation of iron safe clause in fire policy pre- 
cluded recovery for grocery stock. 

Testimony showed that stock consisted of groceries, some to be cooked 
and served in restaurant, some to be served without cooking, and some, 
such as tobacco and chewing gum, to be sold over counter, and it was con- 
tended that, inasmuch as stock of groceries was used only in connection 
with restaurant, it was not necessary that inventory or other records be 
kept. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 
INSURANCE. 
Under statute, fire insurer has burden of showing that breach of warranty, 
etc., increased moral or physical hazard (Act No. 222 of 1928). 
(For other cases, see Insurance, Dec. Dig. § 646[2].) 
3. INSURANCE. 
Under statute, violation of chattel mortgage clause does not alone avoid fire 
policy; insurer being obliged to show that violation increased moral hazard (Act 
No. 222 of 1928). 
(For other cases, see Insurance, Dec. Dig. § 283[2].) 
4. INSURANCE. 
Whether existence of chattel mortgage increases moral hazard under fire pol- 
icy is fact question determinable from circumstances (Act No. 222 of 1928). 
(For other cases, see Insurance, Dec. Dig. § 668[5].) 
INSURANCE. rg 
Fire insurer, to avoid liability, ha’ burden of showing that changed conditions 
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due to mortgage might influence insured’s conduct and attitude towards property 
(Act No. 222 of 1928). 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 
6. INSURANCE. - . 

“Moral hazard” which, if increased, avoids fire policy, relates to pecuniary in- 
terest which insured or another has in protecting or destroying property (Act No. 
222 of 1928). 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

7. INSURANCE. 

Violation of chattel mortgage clause where balance on mortgage was less than 
one-third of value of insured property did not avoid fire policy by increasing moral 
hazard (Act No. 222 of 1928). 

(For other cases, see Insurance, Dec. Dig. § 283[2].) 

§. INSURANCE. 

$100 attorney’s fees for suing on $2,000 fire policy for loss of property al- 
legedly worth over $4,500 held inadequate and increased to $250 (Act No. 168 of 
1908). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

9, INSURANCE. 

Where action against insurer was consolidated for trial with action against 
another company for same fire, insurer should pay same proportion of attorney’s 
fees as of loss (Act No. 168 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

\ppeal from Fifth Judicial District Court, Parish of West Carroll; C. J. Ellis, 
Tr., Judge. 

Action by Irene Knowles against the Dixie Fire Insurance Company of 
Greensboro, N. C. From a judgment for plaintiff, defendant appealed, and plain- 
tiff answered the appeal. 

Amended and affirmed. 

St. Clair Adams and St. Clair Adams, Jr., both of New Orleans, for appellant. 

McIntosh & Sims and R. V. Reeves, all of Oak Grove, for appellee. 

Opom, Justice. 

This is an action to recover on a fire insurance policy amounting to $2,000, 
$590.00 on stock of goods consisting principally of groceries and stock pertaining 
to a restaurant, and $1,500 on restaurant and office furniture and fixtures, including 
counters, shelving, chairs, cash register, frigidaire, water cooler, stove, hot pan, 
two ice boxes, hot water tank, two ceiling fans, one coffee urn, sink, cooking ves- 
sels, and stools. The policy was issued on March 24, 1930, and the property was 
destroyed by fire on January 9, 1931. 

It is alleged that the stock of groceries destroyed was worth $700 and the other 
property had a value of more than $3,800; that the loss was total, and that the 
property was insured for less than three fourths of its value. 


Defendant was notified of the fire and sent its adjuster, to whom proofs of 
lass were submitted. The company tendered, and plaintiff accepted, $377.12 in 
part payment of the loss. The suit is for $2,000, the amount of the policy, les: 
the amount paid. Plaintiff also claims 12 per cent. statutory damages for failur: 
to pay the loss within 60 days, and attorneys’ fees amounting to $350. The de- 
‘ense is that plaintiff violated the iron safe and chattel mortgage clauses in the 
policy. Defendant also disputed the amount of the loss. 

The lower court found that the loss on the restaurant fixtures was $1,508.06, 
and gave judgment against defendant fot $822.50, its proportion of the loss, there 
heing a policy in another company covering the same property. There was judg- 
ment also for $35 damage to household furniture, plus 12 per cent. statutory dam- 
ages and $100 attorneys’ fees. 

Plaintiff’s demands for loss on the stock of goods was rejected. 

_ Defendant appealed. Plaintiff answered the appeal, praying that the amount 
of the judgment be increased from $822.58, plus $35, or $877.58, to $2,000, the 
amount of the policy, less $377.12 paid, or a net sum of $1,622.88, plus 12 per cent. 
damages, and that the amount allowed for attorneys’ fees be increased from $100 
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to $350. She also asks that the judgment be so amended as to allow interest from 
judicial demand. 

[1] 1. The judgment rejecting plaintiff's demand for loss on the stock of gro- 
ceries in the restaurant is correct. The policy contains the usual iron safe clause 
which was unquestionably violated by ‘the insured. In fact, it is admitted that no 
inventory of the stock on hand was ever made, that no books or other records 
were kept showing the amount of business transacted “including all purchases, 
sales and shipments both for cash and credit.” Mr. Knowles, who testified for his 
wife on this point, did not know what amount of goods was on hand on the date 
of the fire. There was no way of checking the amount of the loss. No bills or 
invoices were kept; in fact, no records at all. 

He testified that he thought the loss on the stock was between six and seven 
hundred dollars. But his testimony shows that he did not know. His testimony 
amounted to no more than a guess. 

In the case of Sam Gershon y. North River Insurance Company, published in 
177 La. 148, 148 So. 10, 11, which is the latest expression of this court with refer- 
ence to the iron safe clause in fire insurance policies, we said: 

“The iron-safe clause must be compiled with substantially to entitle the in- 
sured to recover. Such is the contract between the parties. The reasonableness 
of the clause and its binding effect have been recognized by this and other courts 
repeatedly. It is a necessary clause in a fire insurance policy on stock in trade, to 
the end that a just settlement of the loss may be made, should the merchandise in- 
sured be destroyed by fire during the term of the policy. Davis v. National Fire 
Insurance Co., 169 La. 63, 124 So. 147; Stovall v. Sterling Fire Insurance Co., 163 
La. 284, 111 So. 707; Lucille Ladies’ Ready-To-Wear, Inc., v. Glens Falls Insur- 
ance Co., 168 La. 696, 123 So. 295; Thompson v. State Assurance Co., Ltd., 160 La. 
683, 107 So. 489; Manuel v. Stuyvesant Ins. Co., 156 La. 813, 101 So. 152. * * *” 

Some effort was made by plaintiff to show that the insurer had knowledge 
that no inventory of the stock had been made and agreed that none need be made 
and therefore had waived the covenant set out in the iron safe clause. The Dis- 
trict Judge found, and correctly, that this effort failed for lack of proof. 

It is also contended by counsel for plaintiff that, inasmuch as the stock of gro- 
ceries was used only in connection with the restaurant, it was not necessary that 
an inventory or other records be kept. The testimony shows that the stock con- 
sisted of groceries, some to be cooked and served in the restaurant, some to be 
served without cooking, and some, such as tobacco, cigars, cigarettes, and gum, 
was to be sold over the counters. 

We find no merit in this contention, because it makes no difference whether 
the groceries were to be sold and carried away or were to be consumed as food on 
the premises. In either event, it was necessary to keep some record of the amount 
on hand in order that the loss in case of fire might be determined with at least 
some degree of accuracy, “to the end that a just settlement of the loss may be 
made.” That is the very purpose of the iron safe clause. Otherwise the insurer 
would be wholly at the mercy of the insured in making settlements. 

2. This policy contained what is usually referred to as the “chattel mortgage 
clause,” which reads as follows: 

“This entire policy, unless otherwise provided by agreement endorsed hereon 
or added hereto, shall be void * * * if the subject of insurance be personal property 
and be or become encumbered by a chattel mortgage.” (Italics ours.) 

The subject of insurance in this case was all personal property and some of it 
was incumbered with chattel mortgages at the time of the loss, and it is contended 
that this fact alone rendered the policy null and void. 

Several authorities, including two leading cases decided by the United States 
Supreme Court, Sun Ins. Office v. Scott, 284 U. S. 177, 52 S. Ct. 72, 73, 76 L. Ed. 
229, decided November 23, 1931, and Hunt v. Springfield Fire & Marine Ins. Co., 
196 U. S. 47, 25 S. Ct. 179, 49 L. Ed. 381, decided in December, 1904, are cited in 
support of this contention. 

In the first of these cited cases, it was held that the provisions in a fire insur- 
ance policy prohibiting chattel mortgages without consent indorsed on policy are 
valid stipulations, breach of which constitutes complete defense. 

In the course of its opinion the court said: 
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“The provision in the policies prohibiting chattel mortgages without consent 
indorsed on the policy is intended to reduce the moral hazard, and is a valid stip- 
ulation, the violation of which constitutes a complete defense”—citing Hunt v. 
springfield Fire & Marine Ins. Co., supra. 

These cases and others cited by defendant hold without qualification that the 
mere fact that the personal property, the subject of the insurance, at the time of 
the issuance of the policy or thereafter during the term thereof, becomes incum- 
bered with a chattel mortgage without the consent of the insurer indorsed on the 
policy, renders it null and void. 

{2] If it were not for Act No. 222 of 1928, p. 291, which was the law of this 
state when the policy here involved was written, we should hold unhesitatingly 
that the policy was void at the time of the loss. But under that act, when the in- 
surer sets up a breach of any warranty, representation, or condition contained in 
the policy as a defense, the burden is upon it to show that such breach was such 
as would increase either the moral or physical hazard under the policy. 

The act, in so far as it need be quoted, reads as follows: 

“That no policy of fire insurance issued by any insurance company, corpora- 
tion, association, firm or individual, on property in this State, shall hereafter be 
declared void by the insurer for the breach of any representation, warranty or con- 
dition contained in the said policy, or in the application therefor, nor shall any such 
reach avail the insurer to avoid liability, unless such breach shall exist at the 
time of the loss and shall be either such a breach as would increase either the 
moral or physical hazard under the policy.” 

[3] In view of the plain provisions of this act, the fact alone that the personal 
property covered hy the policy is or becomes incumbered by a chattel mortgage 
does not of itself void the policy. On the contrary, if a violation of the chattel 
mortgage clause in the policy is pleaded as a defense, the insurer must show that 

breach of the warranty or condition in this respect did in fact increase the moral 
hazard. Defendant_in this case made no effort to show that the moral hazard was 
increased, but defended upon the sole ground that the property insured was in- 
cumbered at the time of the loss. 

In Roach v. Harmonia Fire Ins. Co., 176 La. 356, 145 So. 769, the defense was 
made, as here, that a chattel mortgage on personal property covered by the insur- 
ince does essentially increase the moral hazard. We did not pass upon the ques- 
tion because it was found that the insurance company had waived whatever right 
it might have had to contend that the policy was void because of the chattel mort- 
gage on the property. 

[4] Under Act No. 222 of 1928, p. 291, the question whether the existence of 

e chattel mortgage on the property subject to the insurance at the time of the 
oss increases the moral hazard is one of fact which must be determined by the 
‘ircumstances surrounding each case. 

[5. 6] In order that an insurer may avoid liability under a fire policy on the 
eround that the moral hazard was increased by a breach of the warranty con- 
iained in the chattel mortgage clause, it carries the burden of showing that the 
changed conditions brought about by the imposition of the mortgage were of such 
real and substantial character as might influence the insured in his conduct and 
attitude toward the property. The term “moral hazard” as used in the act and in 
he decisions relates to the pecuniary interest which the insured or some other 
person has either in protecting the property from loss by fire or destroying it. The 
moral hazard is least when the pecuniary interest of the insured in protecting it is 
greatest. It is greatest when his pecuniary interest is such that he might gain most 
hy burning it. While the confession may be a sad commentary on human nature, 
vet it is a fact known to all that men’s pecuniary interests do sometimes influence 
their conduct even to the extent of burning their own property in order to collect 
insurance policies. The books are full of cases upholding convictions for arson 
where the motive was shown to be pecuniary. 


1 


It is conceivable that a man would, purely for gain, mortgage his personal 
property for all he could borrow, pocket the amount, and then insure it, apply the 
the mortgage with the proceeds of the policy, thereby gaining in a pecuniary way 
For that reason and upon that theory fire insurance companies invariably write 
into their policies a clause providing that, if the subject of insurance be or become 
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incumbered with a mortgage during the term of the policy without their consent 
endorsed thereon, the policy shall be void. The courts have uniformly held that 
such stipulations are valid and binding on the insured, and that a breach thereof 
is a complete defense. 

3ut under the law as it now exists in this state all the clauses in the policy, 
whether relating to representations, conditions, or warranties, save and except 
those relating to such a breach as would be a violation of warranty or condition 
requiring the insured to take inventories and keep books, records, etc. (the iron 
safe clause), are modified by Act No. 222 of 1928 to this extent, that the violation 
of them is not a defense unless it be shown by the insurer that such breach shall 
exist at the time of the loss, and shall be such a breach as would increase either 
the moral or physical hazard. 


If the property insured is mortgaged for an insignificant amount, an amount 
out of all proportion to its value, it is not probable that the mere fact of the 
existence of the mortgage would be an inducement or temptation to the owner 
for burning it. He would have no pecuniary interest in doing so. On the contrary, 
if he were able to secure a mortgage on the insured property for its full value 
or an amount approximating its value, he would gain by destroying it. In such 
case he would have no interest in protecting it, and might gain by destroying it. 
From the standpoint of the mortgagee, he would have no interest in burning the 
property to collect his debt if the amount of the mortgage was inconsiderable as 
compared with the value of the property, for then his debt would be amply secured. 

3ut, if the property was heavily mortgaged and the security for his debt was 
not ample, he too might be interested in seeing it burn. 

Another feature which might enter into the question whether the existence of 
a mortgage on the property at the time of the loss would increase the moral hazard 
would be whether the owner was able to make his payments. If he were not and 
had lost hope, a burn might be a relief, and the mortgagee might feel the same 
way. 

Another circumstance to be considered would be whether the amount of the 
mortgage at the time of the loss had been reduced from its original amount and 
to what extent. Under the act, it is not the amount of the mortgage as originally 
given which is to be considered but the amount “at the time of the loss.” 

What the act means is that, if at the time of the loss, not at any previous time 
during the life of the policy, there exists such a breach as would reasonably be 
said to increase the moral hazard, then the policy is void. No hard and fast rule 
can be laid down as to when such a breach exists. Each case must be determined 
according to its own facts and circumstances, and this is true whether the hazard 
he moral or physical. In either event, a plea that the policy has been rendered 
void by such a breach is a special defense which defendant must maintain in order 
to avoid liaility. This is the view taken by our brethren of the Courts of Appeal 
for the First and Second Circuits in at least three cases. Godfrey v. Security Ins 
Co., decided March 31, 1933, by the Second Circuit, 147 So. 101; Sigrest v. Federal 
Ins. Co. (First Circuit) 14 La. App. 55, 129 So. 379; and Perry v. Fidelity & 
Guaranty Fire Corp., 17 La. App. 563, 136 So. 755. 

[7] Referring now to the facts of the case at bar, we find that all the prop- 
erty insured excluding the groceries was far in excess of $3,000. The total amount 
of the chattel mortgages on this property was at one time approximately $1,800, 
all of which had been paid except about $337.60, according to plaintiff’s counsel and 
$900 according to defendant’s counsel. The record is not clear on this point. But 
the exact figures are not material. Taking the statement of defendant’s counsel, 
the balance due was less than one-third of the value of the property, and the 
amount was being reduced by regular payments up to the date of the fire. There 
is nothing in the record to indicate that the existence of these chattel mortgages 
increased the moral hazard under the policy at the time of the loss, and counsel 
point out no reason why the hazard was increased. 

As to the amount of the loss on the fixtures, we shall not disturb the finding 
of the trial judge. Plaintiff contends that the amount should be increased, and 
counsel for defendant that it should be reduced. A reading of Mr. Knowles’ tes- 
timony leaves us in some doubt, but the trial judge saw him and heard him, 
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and in a written opinion set out his figures showing the total amount of the loss 
to be $1,508.06, excluding the groceries, and we accept his estimate. 

Plaintiff asks that the amount allowed for attorney’s fees be increased from 
$100 to $350. Act No. 168 of 1908 provides that “all reasonable attorneys’ fees for 
the prosecution and collection of such loss” shall be paid by the defendant. 

{8, 9] A fee of $100 is not adequate compensation for bringing and prosecuting 
a suit of this kind.’ The expense of getting up and printing the brief and the 
expense of a trip to New Orleans from Oak Grove would probably amount to 

However, the record shows that this case was consolidated for 
the purpose of trial in the lower court with one against another company on 
ccount of the same fire, and we assume that the reason that the trial judge did 
not allow a larger fee in this case was that he ordered the other company to pay 
part of the fee. This defendant was ordered to pay six-elevenths of the loss, and 
should pay that proportion of the fee. The same questions were involved in each 
case. The other one went to the Court of Appeal on account of the amount 
involved, where it awaits the decision in this case. A reasonable fee under the 
ircumstances would be $250, and we order defendant in this case to pay six- 
clevenths of that amount, or $136.66. 

There are two other slight errors in the judgment. The lower court allowed 
$35 for damage to household goods when this policy did not cover loss to such 
eoods. The court gave credit for only $277.12 paid by this defendant when the 
pleadings show that it paid $377.12. . 

For the reasons assigned, the judgment appealed from is amended so as to 
reduce the amount from $857.58 to $822.58, said amount being subject to a credit 

. $377.12, instead of $277.12, and by increasing the attorneys’ fees from $100 to 
$136.66, and, as thus amended, the judgment is affirmed, costs of appeal to he 
aid by appellee, all other costs to be paid by appellant 


ADDISON MILLER, Inc, v. AMERICAN CENT. INS. CO. et al. 


Nos. 29433-29437. 
Supreme Court of Minnesota. June 23, 1933. 
Reargument Denied Sept. 1, 1933. 
249 Northwestern Reporter 795. 
1. INSURANCE. 

Where contracts of release and insurer’s drafts in settlement of fire ioss 
lisclosed that intention was to compromise whole claim under fire policies which 
were surrendered for cancellation, insurers held discharged from all further 
liability, notwithstanding that in settlement they denied liability on one item of 
substantial amount, and included nothing therefor in settlement. 

(Kor other cases, see Insurance, Dec. Dig. § 579.) 

Syllabus by the Court. 

1. It appearing from the contracts of release and the insurers’ drafts in 
settlement of a fire loss that the intention was to compromise and settle the 
vhole claim of the insureds under the policies in question, which were surrendered 
for cancellation, there was a complete accord and satisfaction, discharging the 
insurers from all further liability, notwithstanding that in the settlement the) 
denied liability on one item of substantial amount and included nothing therefor 


in the amount paid in settlement. 
2. A demand is not liquidated, even where liability for some sum is admitted, 


unless it appears how much is due. When there is substantial and honest con- 
troversy as to the amount due, the claim is unliquidated, and a subject for 
accord and satisfaction, or compromise and settlement. 

3. Given such a controversy as to amount, its liquidation by accord and the 
payment of an agreed sum in satisfaction constituted the consideration furnished 
by the debtor as promisee for the promise of the releasor as promisor. 

Holt and Olsen, JJ., dissenting. 

Appeal from District Court, St. Louis County; C. R. Magney, Judge. 

_ Five actions by Addison Miller, Inc., against the American Central Insurance 
Company and others, which actions were tried together. From orders denying 
their motions for judgment notwithstanding verdict for plaintiff, or a new trial, 
defendants appeal. The five appeals were consolidated. 





1072 The Insurance Law Journal, Vol. 81 [Dec., 1933 


Orders reversed, with directions. 

George H. Spear, of Duluth, for appellants. 

Lewis, Hunt & Palmer and Michael S. Bright, all of Duluth, for respondent. 

STONE, Justice. 

Five actions on as many fire insurance policies were tried together. After 
verdict for plaintiff, defendants, the insurers, appeal from orders denying then 
motions for judgment notwithstanding or a new trial. The five appeals have 
been consolidated here. 

Plaintiff, together with the Minneapolis, St. Paul & Sault Ste. Marie Rail- 
way Company, were insured jointly under what have been designed as five 
‘dock” and two “yard” policies on a yard and dock property on the harbor at 
Superior, Wis. The property was partially destroyed by fire September 19, 1930, 
while the policies were in force. The five instant cases are on the “dock” policies. 

There was some delay in submission of proofs of loss. Negotiations for a 
settlement on those submitted by plaintiff began in a definite way in November, 
1930. From the start, the adjusters for the insurers denied that the policies 
covered a scow and derrick leased to plaintiff. That position they maintained 
to the end. Negotiations were protracted. The initial demand of plaintiff was 
for almost $200,000, the first offer of defendants only $73,000. There was enougi 
vielding on both sides so that finally it was agreed that defendants should pay, 
and plaintiff should accept, $98,239.19. The matter was closed, releases given, 
and the money paid by defendants in January, 1931. 

The issue is whether the loss on scow and derrick, which the verdict fixed 
at $13,000, was included, and the insurers’ liability therefor if, any, discharged by 
the settlement. Erroneously it was submitted to the jury as one of fact. The 
transaction was so integrated and evidenced by written documents of plain meaning 
that no fact issue remains. 

The agreement of settlement apparently was reached January 13, 1931. The 
next day the adjuster for defendants wrote to Mr. Supornick a letter reading in 
part as follows: 

“In accordance with the understanding had with you over the phone on the 
late afternoon of the 13th, we are attaching hereto compromise agreements show- 
ing disposition of this loss in the sum of $98,239.19. 

“The individual compromise agreements indicate the amount of recover 
under each policy, in addition to which there are two compromise agreements in 
the sum of $1.00 each to be executed by both assureds under the policies 
covering property in the yard and it is exoressly understood that the policies in 
each and all cases are to be surrendered without refund of premium when the 
drafts of the respective companies are forwarded in payment of their proportion 
of this agreed sum. 

“Confirming that which has already been told to you, as well as to _ the 
assureds, the policies covering upon the dock are not broad enough in terms 
for me as adjuster, to recognize the Addison Miller Company’s claim for loss 
sustained to the derrick and the scow which was destroyed, and you will recall 
that liability for both of these items was denied in the presence of both assureds.” 

[1] 1. Each of the compromise agreements, there being one for each insurer, 
executed by both plaintiff and the Soo Line, after referring to the policy by 
number, fixed the sound value of the insured property “and the amount of ioss 
and damage to said property by fire which occurred on the 19th day of Septem- 
her, 1930.” There was no exception of scow and derrick or other property. Boti 
sound value and loss were thereby “agreed upon between the undersigned 
assured” and the insurer; the latter’s proportion of the total ($98,239.19) being 
fixed in each instance. Each release concluded, in substance, thus: “And th 
assured in consideration of said ascertainment of the amount of said loss and 
damage, hereby agree to accept” the stated amount “in full settlement and 
satisfaction of all claims of whatsoever nature or kind under said policy, by 
reason of said fire and surrender of policy without refund of premium.” 

It is strange that, if plaintiff had at the time considered that it was retaining 
any claim for further consideration or action, it would have signed releases 
“of all claims of whatsoever nature or kind” under any of the policies; stranger 
still that it would have surrendered the contracts which were the basis of such 
claim, if any. 
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Contemporaneously with the signing of the releases, the loss drafts were 
delivered, payable to the insureds jointly. In substance they are identical except 
as to amounts. Each recited that the sum for which it was drawn was “in full 
payment and satisfaction of all claims and demands for loss and damage that 
occurred on September 19, 1930” under the drawer’s policy, the number being 
give in each draft. Further, each draft recites that the policy “is hereby can- 
celled and surrendered.” <A significant detail is that each was drawn on a form 
contemplating the alternative between a payment resulting in cancellation and 
surrender of the policy and one leaving it in force at a reduced amount. In 
some of the drafts the printed form made provision for the alternative by printing 
the words “reduced in said amount” directly over the words “cancelled and sur- 
rendered.” In each of several drafts on that form the words “reduced in said 
amount” were stricken, making the instrument read, “Said policy is hereby 
cancelled and surrendered.” It is thus plain, without going beyond the drafts, 
that the intention was to dispose of the entire loss, leaving no single item thereof 
for further adjustment and another payment. Equally plain it is that neithe: 
of the insureds then contemplated that there was reserved from the settlement, 
as an end of the whole matter, any item of loss or damage. Had they done so, 
they would not have accepted the drafts in the form just indicated. Even if the 
drafts are not to be construed with the releases, because executed simultaneously 
therewith and as a part of the same transaction, they do show that the parties, 
all of them, then construed the releases and payments as disposing of the whole 
matter. That is important only as it confirms the interpretation compelled by 
the language of the releases themselves, that the sum paid was paid by the 
insurers, and accepted by plaintiff, in liquidation and settiement of the whole loss, 
without exception or reservation of any kind. 

The provision in the releases and drafts for a surrender of the policies, and 
the fact that they were surrendered by the two insureds for cancellation, of 
itself comes near being determinative against plaintiff, in the absence of any 
express reservation of the claim for loss on scow and derrick. Simons vy. 
American Legion of Honor, 178 N. Y. 263, 70 N. E. 776; King v. Aétna Ins. Co., 
36 Mo. App. 128; Celi v. Pa. Fire Ins. Co., 269 Mass. 225, 168 N. E. 741. Where 
there is dispute, and in the absence of fraud or mistake, the acceptance and 
cashing of loss drafts, expressly given in full and complete settlement of all 
claims, is always taken to evidence a compromise and settlement or accord and 
satisfaction, whatever the subject-matter of the claim settled. Abrams v. Under- 
writers, 170 Minn. 172, 212 N. W. 189; Markham Shingle Co. vy. Royal Ins. Co., 
106 Wash. 309, 179 P. 799; N. Y. Life Ins. Co. v. MacDonald, 62 Colo. 67, 160 
P. 193; Dunnell, Minn. Dig. § 42: annotations, 34 A. L. R. 1035; 75 A. L. R. 905. 

For plaintiff there is no aid in the letter of January 14, 1931, written by the 
adjuster for defendants to Mr. Supornick, the adjuster for plaintiff. It ° puts 
beyond doubt the admitted fact that from the start defendants denied that the 
policies covered the scow and derrick, and that they were not allowing anything 
whatsoever in the settlement for that item. But it makes equally plain the inten- 
tion that the object of the settlement was the “disposition of this loss.” The 
sum fixed, $98,239.19, was the whole “amount of recovery,” except for the 
nominal sums next referred to in connection with the “property in the yard.” 
It demanded “that the policies in each and all of the cases are to be surrendered.” 
There is no suggestion here that the effect of the settlement, as a discharge of 
the contract liability of defendants, was to be in any way limited by the exlusion 
of any single item of loss, large or small. 

Under date of May 16, 1931, plaintiff procured from one of the gentlemen 
who had acted as an adjuster for defendants in bringing about the settlement 
a letter much stressed in argument. Plaintiff made telegraphic request for the 
letter on the ground that it was needed to aid them in litigation then pending. 
Unless we have overlooked something, there is nothing in the record even to 
indicate that the writer had authority at that time to speak for, or otherwise 
represent, any of the defendants. But that aside, and assuming the competency 
of the letter for any purpose other than the impeachment of the testimony ot 
the writer, it does not show that the settlkement was not intended to do what 
the documents effecting it said it was to do; that is, dispose of all claims of 
whatsoever nature arising under the policies. It does reiterate that the scow 
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and derrick “were not included in the adjustment for the reason that the 
policies covering upon the dock were not considered broad enough in terms for 
us as adjusters to recognize any claim on these items.” That assertion needs no 
corroborative proof. It is admitted by everyone, but for obvious reasons it in 
no wise cuts down the effect of the settlement, which followed the adjustment, 
as a discharge of defendants as insurers from all liability under the policies. 

2, 3] 2. “A demand is not liquidated even if it appears that something 1, 
due, unless it appears how much is due; and when it 1s admitted that one of 
two specific sums is due, but there is a genuine dispute as to which is the 
proper amount, the demand is regarded as ‘unliquidated,’ within the meaning oi 
that term as applied to the subject of accord and _ satisfaction.” Nassoiy \ 
Tomlinson, 148 N. Y. 326, 330, 42 N. E. 715, 716, 51 Am. St. Rep. 695. That 
is this case. At the outset a substantial amount was admittedly due from 
defendants to plaintiff and its co-insured. But that sum was not liquidated. 
There was controversy, and nothing suggests otherwise than that it was in 
good faith as to the amount of the loss on the items admittedly covered by the 
policies. The policies covered fixtures, equipment, tools, supplies, and other 
goods of one kind and another. The exhibits suggest that there were differences 
of opinion at the outset which had to be adjusted, and were as matter oi 
negotiation concerning the quantity and value of material on the dock to which 
the fire was confined. The percentage of salvage involved many questions 
concerning the recutting of damaged timber so as to make it more readil: 
marketable. Such things as the value of chutes or ore pockets on a large dock 
that is being dismantled are a fruitful subject of controversy when it comes to 
determining their sound value and the loss thereof under fire insurance policies 
The subject-matter fairly bristles with possibilities for disagreement and resulting 
compromise, and the record and argument confirm the inference that they bore 
their usual fruit in this case. In addition to all else, there was the controvers: 
whether the rented scow and derrick were covered. Defendants, insisting that 
they were not, maintained that position to the end, and the settlement was on 
that basis. 


The case is the same as that, we shall suppose, of a matured promissory} 
note, given by the maker to cover the purchase price of three large items of 
merchandise. When demand for payment is made, the maker admits liability for 
a substantial amount, but says that as to items 1 and 2 he is not liable for the 
full price because of breach of warranty, or some other honest claim. As to item 
3 he says the goods were worthless, and he won't pay anything on account of 
them. He makes an offer of what he considers the fair value of items 1 and 2, 
tells the payee that he won’t pay more, and that, if that offer is accepted, the 
note must be surrendered and the whole thing settled. The payee accepts thi 
offer, gets the money, and surrenders the note. Certainly thereafter he cannot 
recover because the settlement intentionally allowed nothing for item 3. That 1s 
precisely this case in principle. 

Plaintiff suffered but one loss. Its unitary character is in nowise lessened 
because the result was as many causes of action as there were insurers. Against 
each insurer there was but one cause of action or demand, although the total 
consisted of as many items as there were items of insured property damaged 01 
destroyed. The claim was treated as a unit in negotiations for au adjustment 
and settlement, and it was so disposed of by the compromising agreements or 
releases. A single sum was agreed upon and paid to dispose of the whole matter. 
The settlement here involved was just as plainly the “acceptance of a smaller 
sum * * * in full settlement of all claims under the policy,” and just as clearly 
in discharge of all such claims without exception or reservation, as that dealt 
with in Abrams y. Underwriters, 170 Minn 172, 212 N. W. 189. A parallel 
case is Silvander v. Ploc, 42 S. D. 539, 176 N. W. 516. There a debtor sent 
a draft to his creditor “to settle everything” pending between them. The letter 
explained that “how he arrives at the figures is given below.” There was 
appended a tabulated statement showing the debtor’s calculation. It ignored, 
or in any event did not include, certain claims of the creditor, for which he 
sued later. He was barred of recovery because the court held that the settlement, 
as so plainly intended, was “to settle everything.” Just as obviously in the 





Fire | Addison Miller Inc. v. American Central Ins. Co. 1075 


instant cases the settlement was intended “to settle everything” in the way of a 
claim under the policies. 

The cases cited for respondent are all distinguishable. For example, in 
Thompson Yards vy. Jastrow, 163 Minn. 329, 203 N. W. 960, there was nothing 
in dispute, and so no subject-matter for accord and satisfaction. See, also, 
Bashaw Bros. Co. v. City Market Co. (Minn.) 246 N. W. 358. In Held v. 
Keller, 135 Minn. 192, 160 N. W. 487, 490, the receipt in full “of all claims and 
demands” was held not to conclude the parties “as to a claim which affirmatively 
appears not to have been included in the settlement negotiations.” Here plaintiff's 
present claim was distinctly included in the sweep of the settlement, although 
nothing was allowed for it in the sum finally paid. In Fire Ins. Ass’n v. 
Wickham, 141 U. S. 564, 12 S. Ct. 84, 85, 35 L. Ed. 860, there was an agreement 
of adjustment in writing which, on its face, was expressly reserved so as not to 
“apply to or cover any question that may arise for saving boat and cargo.” 
Concurrently with the submission of proofs under the agreement, the insurers 
were advised that the assured would make the “further claims” he did make and 
upon which he recovered. Of course, such claims were so clearly and expressly 
reserved from the legal effect of the settlement that no other holding could 
have been reached. In Edwards v. Svea F. & L. Ins. Co., 141 Minn. 285, 170 
N. W. 206, the claim of accord and satisfaction was an afterthought. That 
defense had not even been pleaded. The item of loss, the relinquishment of 
which was claimed on appeal to have amounted to a compromise and settlement 
of the whole, was both liquidated and beyond controversy. Hence there was 
nothing which could have been the subject of either accord and satisfaction or 
compromise and settlement. 

The question is, as it is in the construction of any other written contract, 
What was the intention of the parties? If the contract expresses it clearly, 
that ends inquiry, unless there is present some factor other than the mere 
meaning of words. The issue in Tupper v. Mass. Bonding & Ins. Co., 156 Minn 
65, 194 N. W. 99, 101, was whether a claim for double liability for acidental 
death had been settled when the admitted liability for single indemnity was paid. 
Neither party had any knowledge of the existence of the claim for doubk 
liability; so, said Judge Lees, “No intention to release it could be imputed to 
plaintiff, becauses he did not know of its existence. and, conversely, defendant 
did not intend to exact a release of the present claim hecause it was equally 
ignorant of its existence.” The written record left by the parties of thei1 
negotiations in the instant case, and the termination thereof, show that on both 
sides the full physical extent of the loss and the whole coverage of the policies 
were under consideration. 

There is no basis here for the claim that a smaller sum was paid in attempted 
discharge of a larger liquidated and undisputed amount. So it is sheer waste 
of time to consider any cases applying that rule. Equally futile is it, plaintiff's 
policies having been surrendered and canceled with the intention of discharging 
liability through compromise and settlement, to consider cases dealing with the 
insurer’s ex parte cancellation of a policy and the effect thereof upon the right 
to recover for a subsequent loss, no question of compromise and_ settlement 
heing involved. 

[4] 3. The presence of: consideration to support the compromise, as a discharge 
of all liability, is manifest. Consideration for a promise may consist of an act 
other than a promise. Am. Law Inst. Restatement of Contracts, § 75. Of 
course, any “act or forbearance required by a legal duty that is neither doubtful 
nor the subject of honest and reasonable dispute, if the duty is “owed” to the 
promisor, is not consideration. Id., § 76. But here the sum due and requisite 
to dispose of the whole loss was the subject “of honest and reasonable dispute.” 
In consequence, its liquidation by the accord and its payment in satisfaction were 
acts of defendants, promisees in the releases, which obviously made valuable 
consideration for the promise of the insureds as releasors. “The compromise 
of a disputed or doubtful claim is in itself a good consideration.” Basile Demars 
v. Musser-Sauntry Land, Logging & Mfg. Co., 37 Minn. 418, 35 N. W. 1: 
Sunset Orchard Land Co. v. Sherman Nursery Co., 121 Minn. 5, 140 N. W. 112: 
Dunnell, Minn. Dig., §§ 40, 1520; Williston, Contracts, §§ 128, 129, 135; 12 C. J. 
324. The act of liquidating and paying a claim, resting in honest controversy as 
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to amount, made a consideration, the value and legal adequacy of which are 
beyond question. 

The orders must be reversed, with directions to enter judgment for the 
defendants in cach case notwithstanding the verdict. 

So ordered. 

Holt, Justice. 

I dissent. In my opinion the evidence supports the jury’s finding that b) 
agreement two items, the scow and the derrick, were not included in the 
compromise. They were covered by the policies. Respondent’s testimony was 
positive that these items were by agreement withheld from the settlement, and 
the adjuster for the insurers by his letter of January 14, 1931, in a measure, 
corroborates respondent. Respondent was not aided by any attorney in the 
settlement, and the drafts and documents evidencing the same were drawn by thi 
insurers. 

Olsen, Justice (dissenting). 

[ agree with Justice Holt. 

WEATHERBY et al. v. AZTNA INS. CO. 
Supreme Court of New Jersey. June 12, 1933. 
167 Atlantic Reporter 877. 
INSURANCE 

Insurance company owed insured no duty, rendering it liable in tort for breach 
thereof, to issue valid fire policy covering personalty known to be incumbered hy 
chattel mortgage contrary to provision of policy issued. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 

\ction at law by Harry Weatherby and another, partners trading as Weath- 
erby & Stewart, against the A®tna Insurance Company. On defendant’s motion to 
strike the complaint. 

Complaint dismissed. 

See, also, 157 A. 169, 9 N. J. Misc. 1256. 

Riggins & Davis, of Camden, for plaintiffs. 

Carr & Carroll, of Camden, for defendant. 

ELpREDGE, Circuit Judge. 

The complaint in the instant suit sets up that on July 1, 1929, the A&tna Insur- 
ince Company issued a policy to the plaintiffs, trading as Weatherby & Stewart, 
in the sum of $3,000, covering certain personal property, consisting of such articles 
as are usually kept in a country store. The policy was for a term of one year, 
running from July 1, 1929, to July 1, 1930. Upon expiration of the said policy, 
and on or about the Ist of July, 1930, the defendant, upon its own volition and 
without any solicitation or request therefor by the plaintiffs, renewed the said 
policy, and then and there duly issued and delivered to plaintiffs its fire insurance 
policy under the terms of which it insured the plaintiffs against all direct loss or 
damage by fire to an amount not exceeding $3,000 on the property therein described. 
The premium of $52.80 was paid. 

The complaint then further alleges that the property insured was destroyed 
hy fire on August 18, 1930, and that due proof was made thereof. It then alleges 
that on May 26, 1930, a chattel mortgage was given to the Swedesboro National 
Bank covering the property insured, and sets up the following extracts from the 
policy. 

“This entire policy, unless provided by agreement endorsed hereon or added 
hereto, shall be void * * * if the subject of insurance be personal property and 
he or become encumbered by a chattel mortgage.” 

“This entire policy shall be void if the insured has concealed or misrepre- 
sented, in writing or otherwise, any material fact or circumstance concerning the 
insurance or the subject thereof; of if the interest of the insured in the property 
be not truly stated herein; or in case of any fraud or false swearing by the insured 
touching any matter relating to this insurance or the subject matter thereof, 
‘whether before or after a loss.” 

It then further alleges in paragraph 9 as follows: “At the time the policy of 
insurance was issued and delivered to the plaintiffs by the defendant, the defendant, 
through its agent, Harold S. Twiss, who signed and issued said policy, knew that 
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the aforesaid chattel mortgage had been executed and delivered by the plaintiffs 
to the Swedesboro National Bank.” 

There then follow two paragraphs, the first setting up the allegation that the 
deiendant was a specialist in the insurance business; that it invited the plaintiffs to 
rely upon it; that the policies were long and full of fine print and not easily read 
or understood by a layman; and the second that the plaintiffs were ignorant of 
its terms and relied wholly upon the defendant to see that they were furnished with 
a valid and legal enforceable policy of fire insurance. 

Paragraph 12 of the complaint then alleges: “On or about the 24th day of 

March, 1931, plaintiffs instituted an attion at law on the said policy against the 
aforesaid defendant in the Supreme Court of the State of New Jersey to recover 
their loss under said policy. After answer and reply filed, the said Supreme Court, 
on motion of the defendant, struck out the complaint and the reply of the plain- 
titfs and entered judgment final in favor of the defendant.” After which para- 
eraph 13 charges as follows: “Defendant, at the time it issued and delivered the 
policy of insurance to plaintiffs, was negligent in that it, upon its own volition and 
without any solicitation or request therefor made by the plaintiffs, knowing that 
the plaintiffs relied upon it as a-specialist in fire insurance to furnish them with a 
alid fire insurance policy, and having knowledge at the time of its execution and 
ielivery to plaintiffs, of the existence of the chattel mortgage, which, according 
to the provisions of the policy of insurance, rendered the policy void unless a 
waiver in the nature of a rider was attached thereto, issued and delivered to the 
plaintiffs its said policy of fire insurance and accepted the premium therefor, know- 
ing that it was delivering to plaintiffs a void policy, thus leading the plaintiffs to 
helieve that they were properly, legally and fully protected.” 

Counsel for the defendant now moves to strike the complaint on seven 
separate grounds, which need not be here set out in full. 


It will be noted from paragraph 12 of the complaint that the plaintiffs had 
already instituted suit on their policy, and their complaint in the prior suit was 
stricken. See Weatherby and Stewart v. A®tna Insurance Co., 157 A. 169, 9 N. 
J. Mise. 1260. But counsel for the plaintiffs contend that the defendant was 
under a duty imposed by law to use due care in insuring the property of the plain- 
tiffs and in issuing and delivering the policy; that defendant, in pursuance of that 
luty, was negligent, and such negligence was the cause of loss to the plaintiffs; 
and, further, that the previous suit in contract was on the policy and does not 
preclude this suit, which is in tort for the breach of a duty owing independent of 
the contract but growing out of the relationship assumed by the defendant in 
undertaking to insure the property of the plaintiffs. 

The present action, then, does not sound in contract, but in tort. The plain- 
tiffs seek to recover, not under the policy, but because they allege the company, 
through the negligence of its agent or as principal, gave them a policy which was 
either void or voidable. They quote R. C. L., volume 26, page 527, for their defini- 
tion of negligence, as follows: “An injurious act or omission not done or omitted 
with any intent to produce harm, nor in the invasion of any distinct or absolute 
legal right of another, nor in violation of any positive law or special or absolute 
obligation; but which, in the exercise of due diligence and skill, might have been 
foreseen and prevented, and the person upon whom the injury has fallen may have 
heen one for whose safety and protection the defendant was, at the time, under 

me qualified or limited obligation.” And then assert that the defendant was 
inder some qualified or limited obligation to provide for the safety and protection 
if plaintiffs. 

In support of this theory they cite a long line of cases holding that an insur- 
ance company is affected with a public interest; and that they are “quasi public 
orporations,” and among other authorities cite O’Gorman v. Hartford Insurance 
Co., 105 N. J. Law, 642, 146 A. 370, and McCarter, Attorney General, v. Fire- 
men’s Insurance Co., 74 N. J. Eq. 372, 73 A. 80, 85, 414, 20 L. R. A. (N. S.) 1194, 
135 Am. St. Rep. 708, 18 Ann. Cas. 1048. After a long discussion of this question 
Justice Garrison in the latter case said: “The conclusion we reach from these 
considerations is that the business of the defendant is in point of fact one that 
directly affects the interests of the public, and that such public interest has been 
recognized as a subsisting one by the Legislature of this state, and that in point 
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of law the business of the defendants is affected with a public interest.” He there- 
upon held that the Attorney General might enjoin the company from making a 
contract that was ultra vires. It was upon this same theory, we take it, that the 
Legislature permitted the insurance companies to fix rates which all companies 
must observe, and also put them under the supervision of the department of bank- 
ing and insurance and prescribed the form of policy they are required to use. 

These very regulations, however, seem to the court to negative the claim of 
the plaintiffs in this suit. By reason of the fact that they are quasi public cor- 
porations, the Legislature has prescribed, in certain respects, what their duties are, 
particularly as regards the form of contract, but nowhere does the Legislature 
charge them with as broad a duty as the plaintiffs herein claim. Except with 
respect to changes as have been made by iegislative enactment, it does not appear 
that our law there is any greater duty imposed upon the parties entering into an 
insurance contract than is required in other contracts. 

We are not unmindful of what appears to be a trend in the law of some juris- 
dictions to lean toward the contention of the plaintiffs. In Boyer v. State Farmers’ 
Insurance Co., 86 Kan. 442, 121 P. 329, 40 L. R. A. (N. S.) 164, Ann. Cas. 1915A, 
671, a delay of four days in issuing a policy for hail insurance, which was held 
by the agent for that period of time and at the end of which time the crop was 
destroyed, was deemed sufficient to justify a recovery in tort for negligence, and 
n Duffie v. Bankers’ Life, 160 Iowa, 19, 139 N. W. 1087, 46 L. R. A. CN. S.) 25, it 
was held that an action of tort would lie for delay in issuing a policy where an 
application was made for life insurance on June 8th, and on July 9th the appli- 
cant died before the policy was issued. So in Carter v. Manhattan Life Insur- 
ance Co.. 11 Hawaii 69, under the same facts, a thirty-day delay was held action- 
able * 

These cases are interesting as showing a tendency to apply the law of negli- 
gence to insurance companies. They are readily distinguishable on their facts, 
however, and might or might not be followed in this state. 

Counsel's brief contains a long discussion concerning what is alleged to b 
a confusion in this state between estoppel and waiver. Little need be said here, 
however, because in the first place the suit is not based upon estoppel, but upor 
negligence: and, in the second place, the question of estoppel was disposed of 
in the prior action above referred to when suit was brought on the pelicy. 

Neither is it necessary to discuss the question of contributory negligence, 
which of itself raises a serious question in this case. 

Whatever may ultimately be our courts’ view with respect to the duties im- 
posed upon the insurer, there can be little doubt as to the duty of the assured, 
for as late as 1932, in Hudson Casualty Co. v. Garfinkel. 111 N. J. Eq. 70, 161 A 
195, the court cites with approval Crescent Ring Co. v. Travelers’ Indemnity Co., 
102 N. J. Law, 85, 132 A. 106. 

In the light of the views herein expressed, the complaint will be dismissed. 


OHIO FARMERS’ INS. CO. v. HULL et al. 
Court of Appeals of Ohio, Morrow County. Dec. 12, 1932. 
186 Northeastern Reporter &23. 
1. INSURANCE. 

Where mortgage debt equals or exceeds fire loss covered by policy containing 
standard mortgage clause, mortgagee is “real party in interest” and proper 
person to bring suit on policy. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

3. INSURANCE. 

No act or omission of insured occurring after issuance of fire policy with 
standard mortgage clause will affect mortgagee’s rights on policy. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

4. INSURANCE. 

In action on fire policy containing standard mortgage clause, insured’s failure 
to furnish timely proof of loss and concealment of fact that he had only half 
interest in personal property insured held not to preclude mortgagee’s recovery, 
where mortgage debt exceeded amount of loss. 


(For other cases, see Insurance, Dec. Dig. §§ 311[3], 539[5].) 
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5. INSURANCE. 

Where fire insurer denied any liability for total loss, action on policy hela 

tt prematurely brought, although brought before period policy specified hac 

elapsed. 

(For other cases, see Insurance, Dec. Dig. § 623[4].) 

Action by Walter W. Hull, and another against the ‘Ohio Farmers’ Insurance 
Company. Judgment for plaintiffs, and defendant brings error.—|Editorial State- 
ment. } 

\firmed as to plaintiff Federal Land Bank of Louisville, Ky. 

Don McVay, of Le Roy, and Benjamin Olds, of Mt. Gilead, for plaintiff in 
error. 

P. H. Wieland and T. B. Mateer, both of Mt. Gilead, for defendants in error. 

SHERICK, Judge. 

This action was tried upon the joint and amended petition of Walter \W. 
Hull and the Federal Land Bark of Louisville, Ky. They sought, and secured a 
verdict and judgment against the Ohio Farmers’ Insurance Company, for a totai 
loss sustained on a policy of fire insurance, in the sum of $3,233.54. 

The amended petition recites the issuance of a policy on the 3d day of 
November, 1930, the payment of the premium, and that a fire occurred on the 
Sth day of November, 1930, and that thereby the insured, Walter W. Hull, 
sustained damages to his premises in the sum of $3,144, a sum less than the 
race of the policy, which was for $6,100. A major portion of the damages 

‘sulted from a total destruction of buildings, and the minor portion was the loss 
f personal property covered by the terms of the policy. 

it is further pleaded that the insured, Hull, duly notified the insurance 
ompany, and that he complied with all covenants of the policy on his part to be 
lone and performed, save furnishing proof of loss within the time specified, 
uit which he did furnish thereafter. It is averred that proof was not furnished 
within the time covenanted, for the reason that he was induced not to do so by 
the soliciting agent, who said he had made all necessary proof, and that his act 
ind conduct constituted a waiver thereof. 

The plaintiff land bank was the mortgagce of the insured. It held a mort- 

we as against the insured premises, and the amount due it thereon at trial is 
hown to exceed the sum of $3,453.03. The amended petition further recites that 


policy had indorsed thereon a standard or union mortgage clause, which 


nbodied this phraseology: “TL r domage,. if any, under this policy, shall b 
ble to The Federal Las sank of Louisville, mortgagee, as interest may 
appear, and this insurance ; e intere f mortgagce only therein shall 
t b 1 ted by any ac r neglect of ‘tywagor or owner of the 

; eite 
company admits the exceution of the policy, and that ths 
1 denies the other allegations of the amended petition \s 


he insurance company pleads the conditions of the policy. 
i loss, asserts that the insured hed not complied therewith, 


er thereof. It further defends on the ground that the insured 


an insurable interest in all the personal preperty covered, that ht 

interest therein, and that this fact the insured concealed and did 

It iurther prays that, if held liable to the land bank, it be subro- 
land bank's right 

errors complained of in this case are numerous, but under our view 

the law, which we considcr determinative of this action, such became imma- 

il, and an affrmence of this judgment becomes imperative. 

It is all important to remember that the loss or damage under this policy 

is made payable to the land bank, as its interest may appear, and that the policy 

ntained or has attached thereto what is known as a standard or union mort- 

sage clause, and that the amount due the bank on its mortgage exceeded the 
loss sustained under the policy 


{1, 2] Although a question of pleading is not made in this case as to an 
nproper joinder of parties plaintiff, we are disposed to take the view that there 
misjoinder. We think the rule, and the reason therefor, are well stated in 

14 Ruling Case Law, 1427. Therein it is said: “Under modern practice acts, 
however, requiring all actions to be brought in the name of the real party in 
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interest, it is the general rule that where the mortgage equals or exceeds the 
loss under a policy containing a loss payable clause the mortgagee is the proper 
person to bring suit. * * * This is especially true * * * where the policy contains 
a union mortgage clause.” 

We direct attention to the authorities therein cited, and particularly to the 
case of Smith v. Union Ins. Co., 25 R. 1. 260, 55 A. 715, 105 Am. St. Rep. 882. 
See, also, Fuller v. United States Fire Ins. Co., 117 Kan. 282, 231 P. 53. We are 
therefore disposed to view this record and the errors claimed as if the mortgagee 
was the only party plaintiff in the trial court, for it is in fact the real party in 
interest and entitled to the judgment entered 

[3, 4] We recognize it to be the general rule that, if the assignment to the 
imortgagee is but a loss payable clause, and there is no union mortgage clause 
accompanying it, a breach of the conditions of the policy by the insured may 
prevent the mortgagee’s recovery in case of loss, and that the rule is perhaps 
the same where the insured was guilty of fraud, concealment, or misrepresenta- 
tion in the procuring of the insurance of the policy. But this is not the accepted 
rule where there is also a standard or union mortgage clause. 

It is aptly reasoned in Syndicate Ins. Co. v. Bohn, 12 C. C. A. 53], 65 F. 
i65, 27 L. &. A. 614, that the effect of a union mortgage clause is to make a new 
and independent contract of insurance between a mortgagee and the insurer, and 
to effect a separate insurance of the mortgagee’s interest only dependent for 
its validity upon the course of conduct of the insurer and the mortgagee, unat- 
jected by any act or negligence of the mortgagor of which the mortgagee is 
ignorant, whether such act or neglect was done or permitted prior to or subse- 
cuent to the insurance of the mortage clause. To the same effect, see, Allen vy. 
St. Paul Fire & Marine Ins. Co., 167 Minn. 146, 208 N. W. 816; Greenwich Bank 
v. Hartford Fire Ins. Co., 222 App. Div. 219, 225 N. Y. S. 615; National Union 
“ire Ins. Co. v. Short, 32 F.(2d) 631, 64 A. L. R. 753. We would here remark that 
it was not pleaded or proved that the land bank had any knowledge of any con- 
cealment or nondisclosure by the insured at the making of the application, in 
the matter of the insured’s having title to but one-half of part of the personal 
property covered by the policy. 

Attention may further profitably be directed to section 215, under the tiie 
of Insurance, 14 Ruling Case Law, 1037 and 1038, and to the note appearing in 
18 L. R. A. (N. S.) 204, and 206, and to the authorities there cited. We find 
it to be universally held that no act or omission on the part of the insured 
occurring after the issuance of the union mortgage clause will affect the right 
of the mortgagee to recover on the policy in the case of loss. We do find 
that there is a difference of opinion where there is some misrepresentation or 
concealment at the time of the issuance of the policy, that is, an act done or 
permitted prior to the issuance of the standard or union mortgage clause; but 
the better reason seems to support the weight of authority, in that the rule is 
the same when the act or neglect occurs prior to the issuance of the union 
clause, and this seems to have been the view entertained in Agner v. Fireman's 
Ins. Co., 14 O. D. (N. P.) 268, affirmed without opinion in 73 Ohio St. 393, 78 
N. E. 1125. 

The plaintiffs in error in their reply brief furnished after submission of the 
cause call our attention to the case of Erie Brewing Co. v. Ohio Farmers’ Ins 
Co., 81 Ohio St. 1, 89 N. E. 1065, 1068, 25 L. R. A. (N. S.) 740, 135 Am. St 
Rep. 735, 18 Ann. Cas. 265. We find that the court therein considered a 
question involving a standard or union mortgage clause pertaining to the right. 
provided in the contract of insurance, for arbitration when there was a dispute 
as to the amount of loss. In that case there was not a total loss, and ati 
arbitration was had by the insured and the insurer. The mortgagee claims that 
it was not bound thereby. It was held otherwise and rightly so. The court 
says: “It would appear reasonable that, in respects not modified or limited by 
the express language of this mortgage clause, the plain provisions of the policy 
as between the insured mortgagor and the insurance company must prevail and 
be observed.” In the case at bar the matters placed in defense are modified in 
the mortgage clause; hence, we take the view that above case is not authority 
on the questions presented in the present action. 

[5] The claim of the insurance compaay, that the suit has been prematurels 
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brought, that is, before the sixty days after due notice provided in the policy 
had elapsed, is without merit; for the reason that the loss sustained was a total 
loss upon which the insurance company had denied any liability before suit was 
brought. Plaintiff had a right to bring this action immediately thereafter. Had 
liability been recognized by the insurance company, but the amount of loss and 
damage not yet ascertained, or the amount thereof in dispute, then the insure: 
might be heard to say that the action had been commenced prematurely. 

It is, therefore, our conclusion that this cause was tried free of any 
prejudicial error as between the insurance company and the land bank; that 
the defenses made as against the insured, Hull, perhaps were good defenses, 
but that such were not sufficient to preclude the mortgagee under its union 
mortgage clause from recovery; and that the land bank’s motion for a directed 
verdict at the conclusion of all the evidence should have been sustained and 
the trial then ended. The judgment entered in favor of the land bank is 
affirmed. 

Judgment affirmed. 

Garver, P. J., and Lemert, J., concur. 


LITTO v. PUBLIC FIRE INS. CO. OF NEWARK, N. J. 
Superior Court of Pennsylvania. July 14, 1933. 


167 Atlantic Reporter 603. 
1. INSURANCE. 


Insurance policy does not require technical description as is ordinarily employ- 
ed in conveyance of real estate. 

(For other cases, see Insurance, Dec. Dig. § 165.) 

2. INSURANCE. 
Insurance companies are responsible for acts of their agents. 
(For other cases, see Insurance, Dec. Dig. § 78.) 

3. INSURANCE. 

Where agreement is to insure person’s property such as house in which insured 
and family reside, barn on farm or warehouse, court will look to real contract of 
parties which was to insure property of policyholder. 

(For other cases, see Insurance, Dec. Dig. § 162.) 

4. INSURANCE. 

Application for reformation of insurance policy is unnecessary provided it 
appears either from face of instrument or extrinsic facts which is true and which 
is false description. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 

5. INSURANCE. 

Insurer could not escape liability for fire loss because of mistake of its agent 
in describing house in which property insured was situated, where proper infor- 
mation was given agent. 

(For other cases, see Insurance, Dec. Dig. § 165.) 


\ppeal No. 107, April term, 1933, from judgment of Court of Common Pleas, 
Erie county, No. 462, May term, 1930; William E. Hirt, Judge. 

Suit by Ralph Litto against the Public Fire Insurance Company of Newark, 
New Jersey, to recover on a policy of fire insurance. Verdict for plaintiff, and 
and from a judgment for defendant, notwithstanding, plaintiff appeals. 

Reversed and record remitted with directions. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

Edward E. Petrillo, of Erie, for appellant. 

Charles H. English, Frank B. Quinn, and English, Quinn, Leemhuis & Tayntor, 
all of Erie, for appellee. 

TREXLER, President Judge. 


The defendant, the Public Fire Insurance Company, issued a certain policy 
of fire insurance for the term of one year wherein it insured Ralph Litto, the 
appellant, against fire to an amount not exceeding $2,000 on household furniture 
contained in a two-story frame composition roof building occupied as a dwelling 
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iouse, located in the city of Erie at 324 W. 17th street. A fire occurred and 
the entire subject of the insurance was destroyed. The company refused to pay 
the same alleging that the insurance policy covered household furniture contained 
in a two-story frame composition roof building occupied as a dwelling while 
the household furniture destroyed by the fire was contained in a one-story frame 
composition roof huilding occupied as a dwelling; both dwellings being situated 
at 324 W. 17th street, Erie, Pa. The verdict was in favor of the plaintiff, bu 
the court entered judgment, notwithstanding. It held that the policy described 
one of the two houses on the premises situated at 324 West 17th street, and 
that the one described in the policy did not contain the goods destroyed by  th« 
fire. As the property insured was in the house in the rear, and was the one 
occupied by the insured, and the only one in which he was interested, we would 
be inclined to construe the policy, if possible, so as to give him the protection 
for which he paid. There is but one number attached to the lot and the 
description in the policy does not purport to give the number of the house, bit 
states that it is occupied as a dwelling house situated at 324 West 17th streei 
The point of divergence in the descriptions is that the house in the front of 
the property is two stories whilst the house in the rear is a one or a one and a 
half story building, both having composition roofs. The official directory of the 
ity of Erie shows that both houses are assigned to the same number. Theri 
was no difference in the risk as between the two buildings. The verdict of the 
jury settled that question. The designation of a “one story building” is not 
exactly accurate as regards the building in the rear for it was what is’ commonly 
known as a cottage shaped building, and in the construction of that class of 
buildings, the building has two stories apparently, although one is usualiy 
occupied. 

[1] An insurance policy does not require a technical description as is ordin- 
arily employed in the conveyance of real estate. Thus it was held that, “where 
through an error of a broker, a: building, the contents of which were insured, 
is described as located at a certain corner, when it is on another corner, and 
there is no other building on any of the four corners, the insurance is not 
avoided, the theory being that the rule of rejection of the erroneous part of the 
description in case of inaccuracies applies if there is enough to leave to identify 
the property.” It is suggested that the same rule applies here as the words 
“two stories” do not invariably have the same meaning. Any building having 
two floors in it may be called a two-story building, and the designation of tix 
upper story as “a half story” is a description of that kind of a story which 
notwithstanding, is still a story. 

We then have these facts that the household furniture was in a house occu- 
pied by the insured; that it was at 324 West 17th street: and that in one sensé 
of the word the furniture was in a two-story building and that this answered 
the description in the policy. 

If. however, we have gone too far in construing the language of the policy 
in our endeavor to sustain what must have been the intention of the parties 
namely, to insure plaintiff's property, we think there is another phase of the 
case which sustains the plaintiff’s right to recover. The facts show that the 
insured went to an insurance broker who was, what might be called a free-lance 
soliciting insurance and turning it over to a regular agent. The assistant cashier 
of the broker placed the order with the regular agent of the defendant company 
viving the subject of the insurance as household furniture and the location as 324 
W. 17th street in the rear. This order was repeated back, and thereafter the 
policy was delivered, but the words “in the rear” were not written in it. If 
the words had been included, there would have heen no question as to the identity 
of the building. 

[2] We have a number of cases in our own state where it has been held that 
insurance companies are responsible for the acts of their agents. No company 
has a right to select and send out agents to solicit patronage and business for its 
benefit, and then saddle their blunders upon its customers. Columbia Insurance 
Co. v. Cooper, 50 Pa. 331. See, also, Burson v. Fire Ass’n of Phila., 136 Pa 
267. 20 A. 401, 20 Am. St. Rep. 919; Welsh v. London Assurance Corp., 151 Pa 
607, and cases cited on page 617, 25 A. 142, 31 Am. St. Rep. 786. 

[3, 4] It has been held in numerous cases in other jurisdictions that an 
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insurance company is estopped to set up the fact that the location of the property 
covered by an insurance policy was not properly stated where it appears that the 
error was due entirely to the mistake ot the agent. Where the agreement in a 
policy is to insure certain property of a party such as the house in which he and 
his family reside, a barn on his farm, or a warehouse for the storage of 
produce, or as the case may be, personal property, the court will look to the real 
contract of the parties which was to insure the property of the policy holder. 
This statement is supported by many citations in the note to Aétna Ins. Co. v. 
Brannon (99 Tex. 391, 89 §. W. 1057, 2 L. R. A. (N. S.) 548) in 13 Ann. Cas 
1020. “In most of the states, however, courts of law will apply the doctrines 
of waiver and estoppel, or allow proofs of mistake, so as to enable the plaintiff 
to maintain his action for indemnity, and not drive him to a court of equity.” 
State Ins. Co. v. Schreck, 27 Neb. 527, 43 N. W. 340, 344, 6 L. R. A. 524, 20 
Am. St. Rep. 696. The contract is not void from uncertainty nor is there any 
need of applying for a reformation of the contract provided it appears either 
from the face of the instrument or extrinsic facts which is the true and which 
is the false description. American Central Ins. Co. v. McLanathan, 11 Kan. 5353. 
See, also, May on Insurance, 872, § 566; Couch, Cyc. of Insurance, vol. 3 § 
747a23 et seq. And this is especially the case in jurisdictions where equity is 
administered by courts of law, and has been recognized in a number of cases in 
this state many of which are cited in Cooley’s Brief on Insurance (2d Ed.) vol. 2, 
1470B, among them being Dowling v. Merchants’ Ins. Co., 168 Pa. 234, 31 A. 1087; 
Meyers v. Lebanon Mut. Ins. Co., 156 Pa. 420, 27 A. 39; Eilenberger v. Protective 
Mutual Fire Ins. Co., 89 Pa. 464. 

[5] In the present case, the mistake of the agent, who was acting for the 
company and who countersigned the policy, was, in law, that of the company, and 
it does not lie in its mouth to claim that it has escaped liability by reason of the 
error of its agent. No person or company should profit by his or its own mistake, 
and if the location of personal property is misdescribed by insurer’s agent when, 
as in this case, the proper information has been given to him, the insured, without 
asking for reformation of the policy, may, in an action recover for his loss, if 
he can convince the jury that such is the case. A®tna Ins. Co. v. Brannon, supra. 

The judgment is reversed and the record is remitted with direction to enter 
judgment on the verdict. Defendant for costs. 


COLLINS v. HOME INS. CO. OF NEW YORK. 
Superior Court of Pennsylvania. July 14, 1933 
167 Atlantic Reporter 621. 


INSURANCE. 

Clause in fire policy limiting time within which action might be brought to 
twelve months after fire held valid. 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

2. INSURANCE. 

Fire insurer could waive provisions limiting time for bringing action on 
policy. 

(For other cases, see Insurance, Dec. Dig. § 623]1].) 

INSURANCE. 

To constitute “waiver” of clause of policy, there should be shown official 
ct or declaration by insurer during currency of time, dispensing with clause 
something from which assured might reasonably infer that insurer did not mean 
to insist upon claus¢ 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

INSURANCE 

Parol waiver of clause of policy is valid, though applicant agrees that no 

tements made nor information furnished shall be binding upon insurer unless 
vritten into policy 

(For other cases, see Insurance, Dec. Dig. § 383.) 

INSURANCE. ; 

Insurer's waiver of clause limiting time within which to sue on fire policy 
iay be inferred from acts of insurer or authorized representatives. 

(For other cases, sec Insurance, Dec. Dig. § 623)1}.) 
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©, INSURANCE. 

In action on tire policy, evidence that insurer waived provision that action 
should be started within twelve months aiter fire held insufficient to raise jury 
question. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

10 INSURANCE, 

Insured claiming insurer through local agent waived provision limiting tim 
for commencing action was required to show that local agent had authority to 
Waive provision 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

11. INSURANCE 

There was no presumption that local agent had authority to waive provision 
limiting time to sue on fire policy. 

(For other cases, see Insurance, Dec..Dig. § 646[1].) 
i2. INSURANCE. 

Waiver of provision limiting time to sue on fire policy /e/d not within 
apparent scope of duties of local agent authorized to issue and countersign policy 

(For other cases, see Insurance, Dec. Dig. § 623[2].) 
i3. INSURANCE ie eee —_ 

Local agent could not waive by parol, provision in fire policy limiting time 
for suit on policy without authority to do so. 

(For other cases, see Insurance, Dec. Dig. § 623[2].) 

14. INSURANCE. . ring 7) ; 

Agent’s authority to waive provisions of fire policy limiting time for com- 
inencing suit could be shown by proving act was within scope of his duties as 
incal agent, or by showing course of conduct making him agent for such purpose 

(For other cases, see Insurance, Dec. Dig. § 623[2].) 

If, INSURANCE. 

Evidence that local agent had authority to waive provision of fire policy 
limiting time for commencement of action thereon held insufficient to raise jury 
cquestion, 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

16. INSURANCE 

Any waiver of provision limiting time for commencing action arising from 
local agent's telling insured that loss would be taken care of soon was effective 
only for reasonable time; word “soon,” as used, meaning reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 623[1].) 

17. INSURANCE. 

Where any waiver of provision, limiting time for commencing action to on 
year, by local agent stating loss would be taken care of soon, was effective only 
tor reasonable time, four years and some months, which insured waited, was as 
matter of law, more than “reasonable time.” 

(For other cases, see Insurance, Dec. Dig. § 623[1].) 

Appeal No. 11, April term, 1923, from judgment of Court of Common Pleas, 
Crawford County, No. 107, May term, 1932; O. Clare Kent, President Judge. 

Action of assumpsit by Herbert Collins against the Home Insurance Com- 
pany of New York on a policy of fire insurance. From a judgment for plaintift 
tor $1,000, defendant appeals. 

Reversed, and rendered. . 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

_ Frank J. Thomas, Paul E. Thomas, and Thomas & Thomas, all of Meadville, 
ior appellant. 

John I. Kent, Arden D. Mook, and Kent & Mook, all of Meadville. for 
ippellee. > 

ParKER, Judge. 

The policy of fire insurance which formed the basis of this suit contained 
provisions that “no suit or action on this policy for the recovery of any claim 
shall be sustainable in any court of law or equity unless the claimant shall show 
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compliance with all the requirements of this policy, nor unless commenced within 
.welve months next after the fire,” and that “no one shall have power to waive 
wny provision or condition of this policy, except such as by the terms of this 
policy may be the subject of agreement added thereto; nor shall any such pro- 
vision or condition be held to be waived unless such waiver shall be in writing 
added hereto; nor shall any provision or condition of this policy, or any forfei- 
ture, be held to be waived by any requirement, act, or’ proceeding, on the part of 
this Company relating to appraisal or to any examination herein provided for.” 

The property insured was totally destroyed by fire which occurred on August 
5, 1926. Suit was not commenced on the policy until April 22, 1932, more than five 
years and eight months after the fire. The insured claimed that the provision 
requiring the suit to be commenced within twelve months after the fire was waived 
and the trial court submitted to the jury for its determination the question whether 
there had been such a waiver. There was a verdict for the plaintiff for the full 
amount of his — and a refusal by the lower court of defendant’s motion for 
judgment n. o. v., whereupon this appeal was taken. Was there sufficient evidence 
to submit to the jury on the question of waiver? 

{1-5] The policy limited the time within which action might be brought to 
twelve months after the fire. The period is not unreasonable, and it is lawful for 
the parties so to contract. Hocking v. Howard Ins. Co., 130 Pa. 170, 18 A. 614; 
Watters v. Fisher, 291 Pa. 311, 139 A. 842. Wernick v. Pittsburgh Underwriters 
Agency, 90 Pa. Super. Ct. 186; Abolin v. Farmers Amer. M. F. Ins. Co., 100 ‘Pa. 
Super. Ct. 433. This provision, being for the benefit of the insurance company, 
may be waived by it. Fritz v. British America Assur. Co., 208 Pa. 268, 57 A. 573; 
Flynn v. Ins. Co., 4 Pa. Super. Ct. 137; Abolin v. Farmers Amer. M. F. Ins. Co., 
supra. “To constitute a waiver there should be shown some official act or declara- 
tion by the company during the currency of the time, dispensing with it; some- 
thing from which the assured might reasonably infer that the underwriters did 
not mean to insist upon it.” Beatty v. Ins. Co., 66 Pa. 9, 17, 5 Am. Rep. 318; 
Flynn v. Ins. Co., supra. ‘‘Furthermore, a parol waiver is valid even where, as 
here, the applicant agrees ‘that no statements made nor information furnished 
shall be binding upon the company unless written herein [in the policy].’” Evans 

Metropolitan L. Ins. Co., 294 Pa. 406, 410, 144 A. 294, 296; Witmer v. Royai 
Ins. Co., Ltd., 68 Pa. Super. Ct. 12. Such waiver may be inferred from the acts 
of the insurer or its authorized representatives. Fedas v. Ins. Co., 300 Pa. 555, 
151 A. 285. 

To establish a waiver, the plaintiff depends primarily upon statements of 
meinbers of the partnership of Lawrence & Sterling, local agents for the defendant 
company, who placed the insurance, but claims indirect support from statements 
alleged to have been made by R. J. Smith, an adjuster. We are unable to find 
anything in the evidence in the way of statements or conduct of the adjuster 
which indicates a waiver of the time within which this suit should have been 
hrought. After the fire, the insured notified the local agents of the loss, and they, 
in turn, advised the defendant company of that fact. The defendant then referred 
the adjustment of the loss to the General Adjustment Bureau, and that bureau 
sent its representative, R. J. Smith, to Conneautville, where he met the plaintiff. 
Before proceeding to consider the loss, the adjuster required plaintiff, on August 
19, 1926, to sign the following waiver: “It is hereby mutually understood and 
agreed, by and between Herbert Collins, of Linesville, R. D., hereinafter called 
the Claimant, and the Insurance Companies, whose names are signed hereto, here- 
inafter called the Companies. That any action taken by the Companies, or their 
representatives, in investigating the claim made by Claimant for loss which occur- 
ed at Conneautville, Pa., on August 4th, 1926, or in the investigation or ascer- 
tainment of the amount of value and loss or damage, shall not waive or invalidate 
any condition of the policies of such Companies held by said claimant, nor the 
rights of either or any of the parties to this agreement; and such action shall not 
be, or be claimed to be, any admission of liability on the part of said Companies, or 
any of them. The consideration of and for this agreement is the mutual desire 
and intention of the parties hereto, to determine the value of the property and/or 
the amount of damage thereto without regard to any other questions.” 

The plaintiff testified that he had a conversation with the adjuster with 
reference to the cause of the fire; that they looked over the ground; that the adjus- 
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ter presented the waiver to him for signature, and before signing it there was the 
following conversation : 

“OQ. What did he say about it after you did sign it? A. It would be taken 
care of. 

“Q. When ? A. Soon. 

“Q. What would be taken care of? A. The loss. 

“Q. When he viewed the fire, state if he said anything in relation to it? A. 
Nothing only he said it was a total loss. 


“Q. Did you hear anything from Mr. Smith, the adjuster? A. Not after he 
went away that day. 


“Q. State if he asked you to do anything further? A. No, he said 1 did not 
have to do anything further. It would be taken care of.” 

As a matter of fact, nothing was done until July, 1927, when the plaintiff 
interviewed the local agent, to which meeting we will refer later. It will be 
observed that the plaintiff agreed with the defendant in writing that the action of 
Smith, the adjuster, in investigating the loss, should not waive or invalidate any 
condition of the policy, and that the sole consideration for the agreement was the 
desire of the parties to determine the value of the property and the amount of 
damage thereto “without regard to any other questions.” This very explicitly 
advised the plaintiff that the sole undertaking of the adjuster was to ascertain the 
amount of the loss. The only reasonable inference from the alleged statement 
of Smith that the plaintiff did not have to do anything further is that he did not 
have to do anything further with relation to the filing of proofs of loss. This is 
a fair construction, for it is conceded that there was a total loss and the loss 
exceeded the insurance, and, although plaintitt failed to file any written proofs 
of loss, the company is not seeking to take advantage of such failure. There is 
not any ambiguity in the language alleged to have been used by the adjuster or 
in the stipulation signed, and from these no reaosnable inference can be drawn 
that the company waived the requirement that suit should be brought within a 
certain time after the fire. 

The plaintiff apparently agrees with our conclusions thus far stated, for m 
the printed brief he says: “We humbly submit that the only issue in this appeal 
is whether or not the testimony of the plaintiff as to declarations and acts of the 
agent who countersigned and issued the policy are sufficient in law to justify the 
court in submitting to the jury the question of the waiver of or the estoppel to 
set up the provision in the policy as to when suit must be brought thereon.” We 
agree with this statement. If the limitation as to the time of bringing suit was 
waived, it must have been by virtue of something that was said or done by 
Lawrence & Sterling, the local agents. 

It is necessary to state the pertinent evidence introduced on this subject 
Lawrence & Sterling wrote the insurance and countersigned the policy; they were 
notified by plaintiff of the loss and then advised the company. The defendant, 
recognizing this notice, referred the matter to the General Adjustment Bureau, 
and an agent of that bureau met plaintiff and investigated the loss. Collins, after 
testifying with relation to his conversations with the adjuster in August, 1926, 
said, in substance: “Well, it [consideration of the claim by plaintiff and defendant; 
ran along; kept hanging fire until about in July, 1927. Why I goes to Mr. Law- 
rence and tells him—the time, the year is pretty near up, there has got to be 
something done now soon. He says: ‘I will take it up with my Company.’ Well, 
it was probably a week [when I next saw him], a few days back, I went in and 
asked him what report he had. He read me a letter from Mr. Brown. He read 
the letter to me, stating he had the letter from Mr. Brown ‘to tell Mr. Collins 
not to worry over this, it will be taken care of, soon, this loss.’ I told Mr. 
Lawrence: ‘There’s got to be something done before the year, or I would start 
a suit. [In answer to this] he read me that letter from Mr. Brown and stated 
that for me not to worry, they would take care of the loss. They led me to 
believe there was no use going any further, starting anything. I took it to their 
honesty they would go on with it. Q. Specifically about starting suit, was there 
anything said at that time? A. Nothing, only he spoke up, he said no use going 
to any expense.” Mr. Lawrence, of the firm of Lawrence & Sterling, testified that 
all the correspondence he had with reference to this claim was destroyed by him 
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about August, 1929, but he was not interrogated by either party as to the receipt 
of this letter from Brown nor as to the contents of the alleged letter. 

[6-8] Counsel for plaintiff again very candidly admit that plaintiff depends 
for proof of a waiver, not upon the letter from Brown, but upon the declarations 
of the agent who wrote the insurance. The contents of the letter from Brown were 
not properly proved, for there was no pretense at stating all the letter contained 
(Dennis v. Barber, 6 Serg. & R. 420, 425), and the proof was hearsay (Coxe v 
England, 65 Pa. 212 Defendant excepted to the receipt of evidence as to the 
contents of the letter. “To authorize memoriter proof of a lost document or 
record, the witness must have read it, or otherwise have actual knowledge of it, 
and be able to speak at least to the substance of the contents.” Richards’ Appeal, 
122 Pa. 547, 556, 15 A. 903, 904. The mere fact that Lawrence communicated with 
Brown before making any statement to plaintiff probably did have some relevancy. 
Gough vy. Halperin, 306 Pa. 230, 234, 159 A. 447, but only in connection with the 
statements of Lawrence. We are therefore limited for proofs, as is admitted by 
counsel for plaintiff, to such statements as were made by the local agent. 

[9-12] We are unable to agree with the primary contention of counsel for 
the plaintiff and the lower court that there was sufficient evidence to submit to 
the jury as to whether the company waived the provision of the policy that suit 
should be started within twelve months after the fire, for plaintiff was required 
to show not only that the local agent did waive the benefit of this limitation in 
the policy, but that he had authority so to do. As was held in Beatty v. Ins. Co., 
supra, and Flynn y. Ins. Co., supra, there must, to constitute a waiver, be shown 
some official act or declaration of the company. There is not any presumption that 
local agents, such as Lawrence and Sterling, had authority to waive such a pro- 
vision as we have under consideration. In Eberly’v. Ins. Co., 51 Pa. Super. Ct. 
474, 479, we said: “Ordinarily the wishes of the local agent in such matters ought 
not to affect the actions of the insured because the latter would have no right 
to assume that a mere local agent had any authority to deal with such matters.” 
The making of such a waiver was not within the apparent scope of the duties 
of a local agent who was authorized to issue and countersign policies of insxr- 
ance, and there was not a scintilla of evidence as to any course of conduct by 
the local agents, Lawrence & Sterling, from which such authority could be 
inferred. On the contrary, when the insured advised Lawrence that tiie time wher 
he could bring his suit would expire shortly and that he would start it unless 
the matter was fixed up, Lawrence stated that it would be necessary for him to 
write to the company. This was a clear indication to the insured that the local 
agent did not have authority to bind his company with respect to the waiver. 

The question here involved is ruled by the case of Waynesboro Mutual Fire 
Ins. Co. v. Conover, 98 Pa. 384. 42 Am. Rep. 618. and Flynn vy. Ins. Co., supra. 
ihere is a striking similarity between the facts in the instant case and those 
in the Waynesboro Case. There the policy required that suit be brought within 
six months, and contained a prevision that the company should not, in any case, 
be deemed to have waived a strict compliance with every term in the policy 
‘unless such waiver be express end manifested in writing under the signature of 
ihe president and secretary of said company.” Here the time for bringing suit 

as twelve months, and it was required that any waiver of the terms of the 
policy should be in writing and added to the volicy. There a general agent for 
the company was alleged io have advised the insured before the six months had 
expired, and on being irformed of the intention of the insured to bring suit, 
that it was not necessary to sue, that the company was somewhat embarassed 
Sut had made, er was about to make, an assessment, and the loss would be paid 
without suit. This statement wes made by a general agent and was much strong- 
r than the statement alleged to have been made in the instant case. In the 
Waynesboro Case, as here, the lower court submitted the question of waiver to 
the jurv. There was a verdict for the insured, and the Supreme Court reversed 
upon the ground that there was nothing to show authority upon the part of the 
agent to waive the express conditions in the policy. That case was followed by 
this court in Flynn vy. Ins. Co., supra. 
_ [13-15] The point at which the lower court and counsel for the plaintiff fell 
into error was in not noticing the distinction that, while an agent may by parol 
Waive a provision in the policy, he could not make such waiver without authority 
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so to do, which authority might be shown by proving either that the act was 
within the scope of his duties as a local agent, or by showing such a course of 
conduct as would make him an agent for such purpose. Mr. Justice Clark, in 
the case of Imperial Fire Ins. Co. vy. Dunham, 117 Pa. 460, 473, 12 A. 668, 673, 2 
Am. St. Rep. 686, when referring to the Waynesboro Case, and in distinguishing 
it from the case he was then considering, said: “That an agent may not waive 
the provisions of a policy, in a matter outside the scope of his agency, cannot be 
doubted.” (Italics ours.) The distinction is further emphasized by a consider- 
ation of the late case of Gough y. Halperin, supra, relied upon by plaintiff. There 
‘he court pointed out acts of the agent which were sufficient to raise a question 
for the jury as to the authority of the agent. Here no facts were shown from 
which the authority oi the agent to act for the company could be inferred. 
[16-18] There is an additional reason why the judgment of the lower court 
cannot be sustaincd. Assuming, for the sake of argument only, that the state- 
ment of Lawrence was the official act of the defendant and that it was sufficient 
to amount to a waiver or estoppel, such waiver or estoppel was only effective 
during such time as the plaintiff was led by reason of such statements to post- 
pone his action. In the case of Fritz v. Assur. Co., 208 Pa. 268, 57 A. 573, the 
Supreme Court had occasion to consider a provision in an insurance policy fixing 
a time within which suit should be brought and where a waiver was claimed by 
the insured. In that case it was held that the running of the time for bringing 
suit was stopped by the insured and insurer entering into an agreement for an 
appraisement, but the court said (page 275 of 208 Pa., 57 A. 573, 576): “When the 
appraisement has been terminated, either by an award or an abandonment with- 
ovt fault of the parties, the time within which an action may be brought begins 
to run.” Also see Gilbert vy. Globe & R. Fire Ins. Co, 91 Or. 59, 174 P. 1161, 
3A. L. R. 205. More than eleven months elapsed between the time of the fire 
and the alleged conversation with Lawrence, and more than four years and eight 
months additional passed before the action was begun, and there was not any 
evidence that during this later time anything was said or done with reference 
to the less, or that there was any contact between the parties, except an aver- 
ment by plaintiff in his statement of claim that defendant refused to pay the 
ciaim. We may paraphrase the language alleged to have been used by Lawrence 
thus: “This loss will be taken care of soon. There is no use starting anything 
or going to any expense.” It is plain that the word “soon” meant in a reason- 
able time. When such period elapsed, the period for bringing suit again began 
to run. Approaching, from any angle, the question as to the period during 
which the running of the time fixed by the contract for beginning suit was sus- 
pended, four years and some months was far more than a reasonable time, and 
we so find as a matter of law. “Where the facts are in dispute, the inferences 
uncertain, or the evidence of a character which must be passed upon by a jury, 
it is the duty of the court, in submitting the issues, to instruct the jurors as to 
what would be a reasonable time under the facts as they may find them. Visack 
vy. Wilson, 269 Pa. 77, 80, 112 A. 17. This is in accord with the general principle 
that. ordinarily, reasonableness of time is a matter of law.” Gervis v. Kay, 294 Pa 
518, 533, 144 A. 529, 534, 63 A. L. R. 297. We are here assuming the facts to be 
as contended for by the plaintiff. We are of the opinion that there was not 
any question of fact to be submitted to the jury. 
" The judgment of the court below is reversed and here entered for the de- 


fendant. 


ST. PAUL FIRE & MARINE INS. CO. v. CULWELL et al. No. 1694—6205. 
Commission of Appeals of Texas, Section A. June 24, 1933. 
62 Southwestern Reporter (2d) 100. 
1. INSURANCE. 

Unconditional and sole ownership clause in fire insurance policy is contractual 
warranty, unrelated to immaterial false answers or statements, for which statute 
prohibits forfeiture of policies (Rev. St. 1925, art. 5043). 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

2. INSURANCE. 

Fire insurance policies are not contracts in rem, but purely personal contracts. 
available only to holders or insured. 

(For other cases, see Insurance, Dec. Dig. § 124.) 
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3. INSURANCE. 

Fire insurance company may consider person insured, the moral hazard, as of 
prime importance in issuing policies. 

(For other cases, see Insurance, Dec. Dig. § 282[1.) 

Error to Court of Civil Appeals of Eleventh Supreme Judicial District. 

Suit by Mrs. A. E. Culwell and husband against the St. Paul Fire & Marine 
Insurance Company. A judgment for named plaintiff was affirmed by the Court 
of Civil Appeals [45 $.W.(2d) 347], and defendant brings error. 

Reversed and rendered. 

Cox & Hayden, of Abilene, for plaintiff in error. 

Smith & Smith, of Anson, for defendants in error. 

Critz, Judge. 

The St. Paul Fire & Marine Insurance Company issued to H. E. Culwell two 
policies of fire insurance, one in part on a stock of goods of a drug store, and in 
part on certain drug store furniture and fixtures in the town of Avoca, Tex 
The other policy is on the stock of goods of the same store. There is no issue of 
concurrent insurance involved. The property covered by the two policies was 
destroyed by fire while they were in force, and the refusal of the insurance com- 
panies to pay brought on this litigation. 

The suit was instituted in the district court of Jones county, Tex., by Mrs 
4. E. Culwell, wife of the named insured, joined pro forma by her said husband, 
to reform the two policies so as to make them read to “Avoca Drug Company,” 
and recover the amounts thereof in her own right as her separate property. Trial 
in the district court without a jury resulted in a judgment for Mrs. Culwell. 
This judgment was affirmed by the Court of Civil Appeals. 45 S.W.(2d) 347. 
The insurance company brings error. 

The facts’ of this case are undisputed; only law questions being involved. It 
seems that during the happening of the events here involved, and for many years 
prior thereto, there was a drug store in Avoca, Tex., run in the trade-name of 
“\yoca Drug Company.” During such period the above store was owned and 
operated by various parties. At one time it was owned by the son of these two 
plaintiffs. At the time the two fire insurance policies here sued on were issued, 
and at the time the property insured burned, the store in question belonged to 
Mrs. A. E. Culwell, wife of H. E. Culwell, in her separate right. H. E. Culwell 
acted as general manager for his wife in the operation of the store. Mrs. Culwell 
seems to have stayed at home and attended to her household duties in the ordi- 
nary manner of a housewife. It is shown that all of the property covered by these 
two policies was destroyed by fire during the life of such policies, except a small 
amount of goods in a safe. Mrs. Culwell demanded payment of the policies as 
the sole owner. The company refused payment on the ground that the contract 
was personal to H. E. Culwell, and did not protect Mrs. Culwell. The suit foi- 
low ed. 

As above shown, both of these policies are issued in the name of H. E. 
Culwell as the owner of the property insured. Both such policies contained the 
following standard provision: “This entire policy unless otherwise provided, by 
agreement, endorsed hereon or added hereto, shall be void * * * if the interest 


of the insured in the property be other than unconditional and sole ownership. 
* * x” 


Neither of the above policies contains any agreement indorsed thereon or 
added thereto which in any way modifies or abrogates the above provision. 

As already shown, and as shown by the opinion of the Court of Civil Appeals, 
Mrs. Culwell seeks to recover on these two policies in her own name, and in 
her separate right as the unconditional and sole owner of the properties insured. 
In this connection Mrs. Culwell seeks to reform the policies so as to make them 
read to the trade-name of “Avoca Drug Company,” and then seeks to recover as 
the sole owner of such Avoca Drug Company; in other words, Mrs. A. E. Cul- 
well seeks to recover on the theory that she and Avoca Drug Company are one 
and the same person, and that the parties to the contract both intended for 
\voca Drug Company to be named therein as the insured, regardless of owner- 
ship. The ground relied on by Mrs. Culwell to so reform the policies is mutual 
mistake in making such policies read in the name of her husband, H. FE. Culwell 
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[1, 2] It is the settled jaw of this state that the above ownership clause in 
a fire insurance policy has no relation to any answer or statement covered by the 
provisions of article 5043, R. C. S. 1925, but such ownership clause is a con 
tractual warranty. It is also the settled law that fire insurance policies are purely 
contracts available only to the holder or insured. It follows that they are not 
contracts in rem. National Fire Insurance Co. v. Carter (Tex. Com. App.) 257 
S.-W S3i. 

[3] Since fire insurance contracts are personal to the insured it follows that 
fire insurance companies have the right to consider. the person insured, the morai 
hazard, as of prime importance in issuing their policies. In fact, the person 
insured is always a matter of prime consideration in issuing fire insurance policies. 
National Fire Insurance Co. v. Carter, supra. 

In the case at bar it is fairly evident that this company might have been 
willing to assume this fire risk if the business insured was owned and operaiea 
by the hushand, when it would not have been willing to assume such -risk it the 
business was owned by the wife, and operated by the husband as her agent. 

Since these policies were issued to H. E. Culwell, and as written are personal 
to him, Mrs. A. E. Culwell cannot recover in this suit in her own separate right, 
unless and until such policies are reformed so as to make them in some way 
legally personal to her. Mrs. Culwell contends that this can be accomplished 1 
the policies are reformed so as to make them read “Avoca Drug Company.” As 
already stated, the ground alleged for reformation is mutual mistake. 

[4] A mutual mistake is one common to both parties to the contract, each 
laboring under the same misconception. Harrell v. De Normandie, 26 Tes. 120: 
May v. San Antonio, etc., Town Site Co., 83 Tex. 502, 18 S. W. 959; 5 Words 
and Phrases, Third Series, 297; Paine-Fishburn Granite Co. v. Reynoldson, 115 
Neb. 520, 213 N. W. 750. 

Stated in another form, a mutual mistake is one which is reciprocal and 
common to both parties to the contract, and one where each alike labors under 
the same misconception, in respect to the terms of such contract, and sometimes 
of the agreement itself. Id.; O’Reilly’s Case, 258 Mass. 205, 154 N. E. 851 

[5] Equity has jurisdiction to reform written instruments in cases of mutual 
mistake, but a written contract will not be reformed in equity because of a mis- 
take, in the absence of fraud, unless it is mutual; that is, common to both parties, 
and each under the same mistake as to its terms. May v. San Antonio, etc., Town 
Site Co., supra; Finks y. Hollis, 38 Tex. Civ. App. 23, 85 S. W. 463: 5 Words 
and Phrases, Third Series, 298; Universal Sec. Co. v. American Pipe & Const. 
Co., 95 N. J. Eq. 752, 128 A. 618. 

[6] Under our’ blended system of law and equity, an instrument can be 
reformed, and recovery had on such instrument as reformed in one action. 

[7] We shall now proceed to apply the above rules to the facts of this case 
to ascertain if there are any facts which will justify reformation of these two 
policies so as to make them personal to Mrs. A. E. Culwell in her own separate 
right. It is evident, from the statement we have made and the evidence we shall 
later quote, that to justify such reformation we must find evidence in the record 
which will either support a finding that both the insurer and the insured intended 
the policies should read in favor of “Avoca Drug Company,” regardless of owner- 
ship, or that it was intended by both the insurer and the insured that such policies 
should read to Mrs. A. FE. Culwell in her very name. 

The transactions involved in the issuance of these policies all took place 
between H. FE. Culwell, the husband, and G. H. Rennels, the local agent of the 
insurance company. As we understand this record, the testimony of these two 
Witnesses contains all the evidence bearing on the issue of mutual mistake. Both 
of these witnesses were offered by Mrs. Culwell. 

H. E. Culwell’s entire testimony is as follows: 

“My name is H. E. Culwell. I live at Avoca, Texas. Avoca is in Jone 
County, Texas. I have lived there about twenty-eight or thirty vears. During that 
entire time, I have heen engaged in the mercantile business, working in the drug 
department of the mercantile business. 

“IT took out those two policies that have been introduced in evidence here, witi 
the Saint Paul Fire & Marine Insurance Company; one dated March 3rd, 1930, 
for $1,000.00, and one dated October Ist, 1930, for $1,500.00. IT teok them out on 
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the drug fixtures and drugs, the entire stock of drugs and drug fixtures. I took 
them out on the dates as shown on the policies. I took them out with Mr. G. H. 
Rennels, the local agent of the Saint Paul Fire & Marine. 

“Prior to that time, I had known Mr. Rennels for thirty years, I guess, 
right around thirty years. He had been living there at Avoca during that time 
Prior to the time of taking out these two policies, I had taken other policies out 
with the same Mr. Rennels. The other policies were always written in the name 
of the Avoca Drug Company. 

“At the date of the taking out of these policies, A. E. Culwell was the owner 
of the Avoca Drug Company. When I had other insurance transactions with Mr 
Rennels, I don’t remember just who it was that was the owner of the Avoca 
Drug Company, the last policy that I took out before this—whether it was A. E. 
Culwell or Ira Culwell—I don’t remember. As well as I remember, it was about 
four years ago that I took the last ones out, before this one. 

“Since you have refreshed my memory, I will state that at that time, when I 
took out the last policies, A. E. Culwell, was the owner of the Avoca Drug Com- 
pany. 

“When these policies were written, I told Mr. Rennels I wanted some insur- 
ance for the Avoca Drug Company. As to when he delivered the policies to me, 
with reference to when I told him about it, I don’t know whether they were 
delivered the same day they were written or the next day. If they wasn’t, they 
were delivered the next day. 

“When I went to sign the Proof of Loss is when I found out that the policies 
were not in the name of the Avoca Drug Company. As to how long after the 
fire that was, Judge, I just don’t remember when the last Proof of Loss came. 

“The property burned the 14th of October. As well as I remember, the 
adjuster came about five days after the burning. That was not the day that I saw 
the policies and discovered it for the first time; it was later, when I went to 
sign the other Proof of Loss. I had the policies there that day; they were there. 

“A. E. Culwell is my wife. I have had charge of running the drug store. 
At the time those policies were written, my wife was the owner. I was in charge 
of the store: I was manager. 

“Mr. Rennels has been engaged in writing fire insurance at Avoca for severai 
years; I don’t know just how long, but he has been writing for the Saint Paul 
Fire and Marine for several years. 

“There wasn’t anything at all saved there out of the fire, absolutely nothing. 

“IT had a conversation with Mr. Rennels, the agent, after the fire and before 
the adjuster got there. Mr. Rennels knew about the fire; he was there at the fire. 

“About five days after the fire, the adjuster came. The adjuster’s name was 
Mr. Heyde. That is the gentleman who is sitting right there at the table. Whei: 
Mr. Heyde came, Mr. Rennels was not present. 

“When Mr. Heyde came, what he did relative to the fire was, he sat down 
and figured up the loss, and told me that he could readily see it was a total loss, 
and said he wanted to settle right away; said the quicker we can settle, the 
hetter it is. He had my policies in his possession that day. 

“There was an agreement made between Mr. Heyde and myself that day 
He agreed to pay $2457.00 and some few cents, and asked me if it was perfectly 
satisfactory, if that settlement would be satisfactory, and I told him it would at 
that time: I would settle that way just at that time. 

“The policies called for $2,500.00 and I can explain why he and I agreed upon 
a lesser amount than the $2,500.00. He was taking off some for deterioration; | 
don’t know why; he done the figuring: said he was knocking that much off for 
deterioration. My safe had not been opened at that time; it was hot. 

“T had some things in the safe that was calculated to go with the stock. 1 
had some old ledgers and some narcotics. drugs. There was some deduction to 


be made for the narcoties; he taken off $25.00—we agreed that he would take off 
$25.00 for that 


“Mr. Heyde told me I would be settled with right away; he told me the 
checks would come right away. He then gave me some instructions about how to 
monage the checks. He told me to pin cach one of the policies to a separate 
heck, and to put it in the bank. That's what he told me to do. They did not 
send the checks :ccording to that; they never sert no check, 
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“At that time, I was called upon to sign something. Mr. Heyde called upon 
me to sign a proof of loss. They were not filled out at that time. There was 
nothing said to me by Mr. Heyde about what would be put in them; nothing at 
all; it wosn’t mentioned. My signature was witnessed to that proof. 

“I found out what was put in them, the day that he was in your office over 
vere. I realiy don't know just how many days that was after he came to my 
plece to view the fire. I found out what was placed in those proofs of loss by 
reading them. 

“Mr. Heyde did not bring those proofs back to me; he brought another set, 
that is, he mailed them to me. This other set had $2,275.00 in it. That was not 
according to the agreement that I had with him out there, at all. I think | 
have seen the first set that I signed up in blank, since the time that I signed 
them. I really don’t know just how much was in the blanks. I don’t think they 
were for the $2457.00; I don’t think they were filled out for that amount. 

“When he mailed me some additional blanks for the $2,275.00, I did not sign 
them up for that amount. I made some changes in them before I signed them; 
there were changes made in them before we signed them. $2500.00 was th 
amount that was put in there, I think, as well as I remember. 

“At that time, my wife and I both signed them. The first ones that I 
signed in blank, my wife did not sign them. 

“On the day that I signed those up in blank, there was nothing at all said 
between Mr. Heyde and myself about who the owners of that stock of goods 
were, 

“The Company has declined to pay me the $2,500.00; they have declined to 
pay the $2,457.00. They communicated their refusal to me through a letter 
io Mr. Rennels, first. I saw that letter. I don’t have the letter. Mr. Rennels 
had the letter when I saw it. The letter was from Mr. Heyde. 

“After they refused to settle, Mr. Heyde and I had a conversation about it 
He hunted me up at Stamford and told me—I don’t remember—he said some- 
thing about I had played thunder to turn it over to an attorney for collection. 
Phat was before suit was filed. That was after he was out there the first time 
and made the adjustment. 

“That was not all he said to me about it. He asked me if I could come to 
Anson. [ told him I could if we would get some papers fixed up. I came, and 
Mr. Heyde came, but I was by myself in my car, and he was in his. He and I 
fixed up some papers. They were affidavits made by Mr. Rennels, and they 
were pertaining to the settlement. 

“T don’t know what became of the original affidavit. Mr. Heyde had the 
affidavit that day; he had one.. I think I know where the original affidavit is that 
Mr. Heyde got that day; I think I have it. Oh, I don’t remember who got the 
original; there was a copy made, but I don’t remember who got the original. 

“Mr. Heyde dictated the affidavit, and I signed it and Mr. Glenn Rennels 
signed it. That is the G. H. Rennels that wrote the policies. 

“Examination by the Court. 

“When Mr. Heyde and I were together down. there at the first meeting at 
\voca, he told me how much he would pay me. He said he would pay me 
$2457.00 and some few cents. In answer to that, I told him I would settle that 
way, if he would settle immediately. He asked me if it would be satisfactory, 
and I told him it would. In answer to that, he said the checks would be sent to 
correspond to the policies and for me to pin each check to the corresponding 
policy and deposit them in the bank. As to when that was to be done, he just 
said it ought to be right away. 

“Cross-Examination by Mr. Cox. 

“Mr. Heyde did not give me any check himself. Nor did he give me any 
draft. He told me that he was just the adjuster. But he did not tell me thai 
he had no authority to pay claims. He did not tell me his only duty was to 2: 
out and investigate the fire; he didn’t say anything about that. He did not tell 
me at all, that he had to get the proof of loss filled out, send it to the General 
Agent and make his recommendations. Anyway, he did not pay me. 

“When he found out that I had turned it over to an attorney for collection, 
he said I had played ‘thunder’ or something to that effect. He did not tell me 
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when I got into court that 1 wouldn’t get the money. He said it would possibly 
be two years before I got the money. 

“The conversation in which I claim that he told me he would pay me the 
$2,457.00 was on the first occasion that he was out there, and that was on the 
occasion that I signed the proof of loss; that was the time when I signed that 
one in blank. . 

“At that time, I had the policies there. During the fire, my wife had the 
policies at home in a buffet drawer. I did not have them in a safe, because m) 
safe had been broken open several times and my papers destroyed. I carried 
them out home for safe keeping. The buffet wasn’t fire-proof, and the safe wasn't 
either, the way it burned up. Anyway, I had the policies at home. 

“On this first visit that Mr. Heyde made there, I had the policies there 
when I was going over the proposition with him. That’s those policies that 
have been offered in evidence here. I didn’t know it at the time, but they are 
both written to me. 

“I did not say anything to Mr. Heyde at that time about the ownership of 
that property—there wasn’t anything said about it. I don’t know as he went 
ahead and dealt with me on these policies the way they were written. That is 
the only interest he had: he agreed to settle on the amount of the policies. 

“The policies showed me, H. E. Culwell, as the owner; they were made to 
me. I did not tell Mr. Heyde on that occasion that my wife owned the property ; 
he didn’t ask me. I would have told him. The policies don’t disclose that she 
was the owner. 

“T said while ago, that four years before these policies were written, that [ 
had taken out some other insurance with Mr. Rennels, and that’s right. In othe 
words, he had not written any policies on this particular stock for about four 
years, or something like that—I don’t remember exactly—until these policies were 
written. 

“IT don’t know whether those that were written four years ago, were written 
in the Saint Paul Fire & Marine Company or not: but they were all written in 
the Avoca Drug Company name. I am not sure whether or not they were 
written in the Saint Paul: 1 was under that impression, but I am not positive 
that they were in the Saint Paul. That’s the last policies that he had written for 
me, somewheres about four years ago, I don’t remember exactly, but about four 
years before these were written. 

“One of these policies here was written on the 3rd of March, 1930, and that’s 
for $1,000.00 and is a policy on the stock, and the other one was written on the 
Ist day of October, 1930, and is for $1,500.00 on the fixtures and some stock; 
as well as I remember, it was something like four years before that, that Mr. 
Reynolds did the last insurance work that he did for me. 

“I said the policies that he wrote for me four years before, were written in 
the name of the Avoca Drug Company. I know my brother did not own the 
store at that time. 

“I had a lawsuit about five years ago, the Brenard Manufacturing Company 
sued me and sued my brothers; I came in and answered, and went to the bat 
with them on the case: I never said anything else about it at that time. I did 
not own it at the time I had that suit. I really could not tell you who really 
did own it at that time; I think J. N. Culwell did; that was my brother. 

“At that time, the insurance was written in the name of the Avoca Druy 
Company; it had always been written that way. 

“My wife got it from my son. My son’s name is Ira Culwell. I think 
my wife acquired it about four years ago. She has owned it since about four 
years ago; that’s my recollection about it. Prior to that time, it was owned either 
by my brother or my son. As to my having an interest in it, too, when this 
suit was filed, I will say I never have owned the drug store myself. I am not 
sure whether I testified in that suit that my brother and I owned it; I don’t 
think I did. I got a commission for operating it, I was working at it, running it. 

“I don’t remember whether or not I filed any pleadings here to the effect that 
I didn’t own it or own any interest in it. My brother J. N. and I both testified 
in the trial of that case that no salary was to be paid to me, H. E. Culwell. But 
as to my having an interest in the business and my sharing profits in the business, 
I will say I had an interest, yes, just a working interest. 
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“T never did dispose of that working interest. 

“My son bought it from J. N. Culwell, is the way he came to own it. As to 
whether it is true, as stated in the petition, that it belongs to my wife and 1s 
her separate property and I have got no interest in it, I will say I just had a 
working interest; I don’t own any of the stock of the store at all. It belonged 
solely to my wife, A. E. Culwell, and did when these last policies were written. 
But I don’t think it did back when the others were written, four years ago. | 
don’t remember just the date, but I don’t think she owned it then; those records, 
the book records will show. 

“When I made the remark to Mr. Rennels that I wanted some insurance, | 
told him I wanted some insurance for the Drug Company. I didn’t tell him who 
the drug company was; he didn’t ask me; there wasn’t nothing said about that 
at all, He didn’t ask me and I thought he would just make it to the company. 

“I was in there running it, in the drug store, and my wife was at home, 
running the home. Mr. Rennels issued those policies and brought them to me and 
delivered them to me. I paid him for them. I carried them home and gave them 
to my wife, and she put them in the buffet. I did not pay any attention t 
who they were written to, at all. I never told Mr. Rennels that the Avoca Drug 
Company was Mrs. A. E. Culwell until after the fire; wasn’t nothing said about it 

“I rendered it for taxes; I had always rendered it before. I didn’t say any 
thing in the rendition about A. E. Culwell being the owner. I always rendered 
it as the Avoca Drug Company; it has always been rendered that way. 

“I think I gave a mortgage to the Southwestern Drug Company, of Waco, 
on the soda fountain, fixtures and furniture in this store, in October, after these 
last policies were written. I think I signed that mortgage Avoca Drug Com- 
pany by H. E. Culwell. I don’t know whether there was any ‘By’ in it or noi 
but it was Avoca Drug Company—H. FE. Culwell. That’s the way all checks 
were signed. 

“That mortgage was to secure a note for a debt that the Avoca Drug Com- 
pany owed. The note was signed the same way—‘Avoca Drug Company. H. E 
Culwell.’ I did not tell the Southwestern Drug Company that my wife owned it 
—they never did ask me anything about it. That debt has not been paid. It is 
still outstanding as a lien: it has not been paid. 

“My wife and I both signed the preof of loss you have there, and swore to it 
before A. J. Smith, Jr., a Notary Public, on the 26th day of November, 1930.” 

Later on being recalled Culwell testified as follows: 

“Since I have been on the witness stand, I have had occasion to refresh my 
memory as to when my wife acquired title to that property, I think it was in 
September, 1926, that she acquired titie to it, best I can remember.” 

Mr. G. H. Rennels’ entire testimony is as follows: 

“My name is G. H. Rennels. I live-at Avoca, Texas. I am a rural mail 
carrier; in addition to that I have another side line of work—I write insurance. 
I have lived in the town of Avoca for twenty years. I have been writing insur 
ance there for about twelve years. 

“IT think I as agent, have been writing insurance upon the drug store over 
there about eight years, I have been writing insurance on that place, during that 
time, in the name of Avoca Drug Company up until the last two policies, thes 
two, that is, now. I wrote those two policies that you have there. 

“T cannot explain why I wrote those different to what I did the others, 
nothing only I just thought Mr. Culwell was the owner of the Avoca Drug 
Company, and I didn’t think it would make any difference the way it was written, 
and I just wrote it ‘H. FE. Culwell.’ I had no conversation to the contrary with 
anyone, 

“When these two policies were written, there was no written application 
made for them. I did not require written applications in the former policies. 

“T have known Mr. H. E. Culwell about thirty years. 

“Cross Examination by Mr. Cox. 

“The former policies that I wrote on the Avoca Drug Company, I did not 
know then that Mrs. Culwell was the owner, if she was the owner of the 
\voca Drug Company. When I wrote these policies, I said I didn’t know whether 
she was the owner—I did not know that she was the owner; that’s correct. 
thought H. E. Culwell was the owner, and I did not find out anything to. the 
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contrary until after the fire. In other words, until after the fire occurred, I stiil 
thought H. E. Culwell was the owner of that business there. If I had not 
thought that, | would not have written the policies in that name. 

“A day or two after the fire, 1 got a letter similar to that one you have 
there, the best | can remember. 

“When I wrote those policies, I made what is called a daily report, and i 
sent that in to the General Agents. The General Agents in this instance, were 
Cravens, Dargan & Company, at Houston, and that is where I sent the daily 
report. The daily report showed just what the policies showed—it was a cop) 
of them. It showed the property that I was insuring and showed H. E. Culwell 
as the owner. That is what I mailed in to the General Agents at Houston. 

“I had no communication whatever with the Saint Paul Fire & Marine 
Insurance Company, but my negotiations were all with Cravens, Dargan & Com- 
pany, at Houston, the General Agents. 

“When they instructed me to cancel those policies, Mr. Heyde said it was too 
late, and I did not do it, because I got those instructions after the fire. The 
reason I did not cancel the two policies was because the property had already 
burned. That letter is dated the 15th of October. The fire occurred on the 15th, 
and I didn’t get that letter through the mails until two or three days after the 
fire. 

“IT said something to Mr. Culwell about my getting that letter. I told him 
that I had gotten a letter with instructions to cancel the policies. I told him my 
instructions came too late. I showed him the letter, and told him the letter came 
too late. 

“Neither Mr. Culwell nor Mrs. Culwell nor anybody ever reported to me at 
any time before this fire occurred, that a mortgage had been givem to the 
Southwestern Drug Corporation, of Waco, on the fixtures in thts store. I did 
not put a ‘Loss Payable Clause’ on the policies; I didn’t know anything at all 
about it. 

“IT was present the first time that Mr. Heyvde came out there, when this loss 
was discussed the first time, a few days days after the fire. IT wasn’t with Mr. 
Culweil, but I was right around there and I saw Mr. Hevde. I wasn’t present 
when Mr. Heyde and Mr. Culwell had their conversation. 

“Re-Direct Examination by Mr. Smith. 

“] had a conversation with Mr. Heyde ihat day. As to what he said about 
paying for the loss, Mr. Heyde said he didn’t see how they could keep from pay- 
ing it. They didn’t write this letter until after the fire occurred; that he answers 
this letter himself, and I need not answer it. 

“After the fire and before Mr. Heyde got there, I did not communicate with 
Mr. Heyde; I notified the Company. I notified them at Houston; Cravens, 
Dargan & Company. They are the State Agents for the Saint Paul Fire & 
Marine Insurance Company, and I have had all of my dealings, as local agent, 
with them. 

_ “TL was acquainted with Mr. Heyde before he came out there; I had seen 
him once before in another adjustment. He had been in the capacity as adjuste1 

“My conversations with him out there that day, were in the capacity of an 
adjuster. 

“Re-Cross Examination by Mr. Cox. 

“When I had this conversation with Mr. Heyde, in which he told me the 
letter came too late and he did not see how the Company could keep from paying 
the loss, so far as I know, I don’t know ‘whether he knew about this mortgag: 


or not. I don’t know about that: I had not told him. There was no discussion 
between us about it. 


_ “So far as I know, he did not know that Mrs. A. E. Culwell was the owner 
of the property. I did not discuss that with him, not at that time. 
“Re-Direct Examination by Mr. Smith. 

“T did discuss that with him when he came back another time. He has becu 
there three times, I think, I wouldn't say for sure whether it was the second or 
third time, but he told me he had found out the business was in Mrs. A. E. 
Culwell’s name. I told him I didn't think so, at that time. 


J t I had to go over, 
when I found out different. 
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“T do not know if that was the day that they all came to your office and made 
some affidavits, Mr. Smith. I did not come. 

“Re-Cross Examination by Mr. Cox. 

“That could possibly have been the last time Mr. Heyde was there, when he 
did make the second proof, I would not say for sure. I think he was there 
three times. He did not tell me that Culwell had told him that his wife was 
the owner. He did not say where he had found out his information.” 

We have carefully read and considered the above testimony, and in our opinion 
it is utterly insufficient in law to justify a fact finding that this insurance com- 
pany made a mistake in issuing these policies to H. E. Culwell; in other words, 
we think that the testimony of these two witnesses fails absolutely to contain 
any evidence showing, or tending to show, that it was mutually intended at the 
time these policies were written or delivered that they should read in favor of 
“Avoca Drug Company,” regardless of ownership, or that they should read to 
Mrs. A. E. Culwell in her very name. 

It appears in the answer of the insurance company that they tendered back 
the premiums paid on these policies. It is not pointed out to us that the record 
shows that such premiums were actually paid into court. 

We recommend that the judgments of the Court of Civil Appeals and district 
court be both reversed as to the recovery allowed against the insurance company 
on the policies for the loss of the properties insured, and that judgment in that 
respect be here rendered for the insurance company. We further recommend 
that judgment be here rendered for Mrs. Culwell for the amount paid as premiums 
on the two policies here sued on, $39.75. 

We further recommend that the insurance company be required to pay ali 
costs in the district court, and that Mrs. Culwell be required to pay all costs it 
the Court of Civil Appeals, and in the Supreme Court. 

Cureton, Chief Justice. 

The judgments of the district court and Court of Civil Appeals are both 
reversed, and judgment rendered for the plaintiff in error, as recommended by the 
Commission of Appeals. 


JONES v. HOLLYWOOD STYLE SHOP. No. 9202. 
Court of Civil Appeals of Texas. San Antonio. May 31, 1933. 
Kehearing Denied June 28, 1933. 

62 Southwestern Reporter (2d) 167. 


1. INSURANCE. 

Statute authorizing suit against fire insurance company in county in’ which 
insured property was situated, refers to location of property when burned (Rev. 
St. 1925, art. 1995 subd. 28). 

(For other cases, see Insurance, Dec. Dig. § 618.) 

2. INSURANCE. 

“Lloyd's” underwritters teld “insurance company” within statute authorizing 
suit against insurance company in county in which insured property was situated 
(Rev. St. 1925, art. 1995, subd. 28). 

(For other cases, see Insurance, Dec. Dig. § 618.) 

3. INSURANCE. 

Suit against “Lloyd's” on fire policy veld maintainable in county in which 
insured merchandise was situated, rather than in county where principal offices 
were located (Rev. St. 1925, art. 1995, subd. 28; Vernon’s Ann. Civ. St. art. 5021). 

(For other cases, see Insurance, Dec. Dig. § 618.) 

Appeal from Cameron County Court; A. M. Kent, Judge. 

Suit by the Hollywood Style Shop against Elliott Jones, Attorney in Fact for 
Lloyd's America. From an order overruling the defendant's plea ot privilege, 
the defendant appeals. 

Order affirmed. 

Ingrum, Smith & Morris, of San Antonio, for appellant. 

C. M. Wunderman, of San Benito, and Seabury, George & Taylor, of Browns- 
ville, for appellee. 

Fiy, Chief Justice. 
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This is a suit filed by appellee against appellant, on a policy of fire insurance 
given by the appellant on merchandise in Harlingen, Cameron county. Appellant 
filed its plea of privilege to be sued in Bexar county, where its principal offices 
were located. The plea of privilege was contested on the ground that appellant 
had an agent in Harlingen. The plea of privilege was denied by the district court. 

The Lloyd’s plan of insurance is authorized by chapter 19, articles 5013 to 5023, 
inclusive, of the Revised Statutes of 1925, together with several amendments 
thereto (Vernon’s Ann. Civ. St. arts. 5013-5023). The plan is evidently one adopted 
from the well-known and historic Lloyd’s of England, and was originally organ- 
ized, and is still so organized, to permit citizens to engage in certain classes of 
insurance without involving its underwriters, except to the amount invested by 
them in the scheme. The “plan” is sui generis in America in the field of insur- 
ance. There is no provision in the statute for the issuance of a charter, but it 
provided that an attorney shall be appointed and he shall, or may, be issued 
permit by the commissioners of insurance in Texas to operate, giving the name 
of the attorney and the location of the principal office of said attorney. Provision 
is made for service on the attorney or one or more of the underwriters. In this 
case service was had on Elliott Jones, described as attorney in fact for Lloyd’s. 

It may be enlightening, as well as interesting, to copy herein a brief history 
of the origin and objects of the plan in England, as given in Cyclopedia of Law 
and Procedure, on page 1524, in its effort to illuminate American minds on this 
novel English plan of insurance. It is as follows: 

“What is familiarly known as a ‘Lloyd’s’ contract or policy of insurance, (is) 
where the insurers are such as individuals and not as a corporate insurance com- 
pany, and where the liability for loss, under the contract, of the individual under- 
writers is several and not joint.” English L. Dict. 

“Origin and history.—In times of William the Third and Queen Anne, when 
coffee-houses in London were the fashionable places of resort, Lloyd’s coffee-house, 
at the corner of Abchurch Lane, Lombard Steret, became the wonted resort of sea- 
faring men, and those that did business with them. There, and subsequently in 
Pope’s Head Alley, and ultimately on the west side of the old Royal Exchange, 
to which place the coffee-house was successively removed, the underwriters of 
London congregated, having formed at this centre an association among them- 
selves, and with it a system of agency radiating everywhere. Lloyd’s underwriters 
now meet and carry on their business in subscription rooms over the Royal Ex- 
change, still called Lloyd’s. The affairs of the subscribers to these rooms are 
managed by a committee, chosen from their own number, called Lloyd’s commit- 
tee, and presided over by a chairman. Agents (generally called Lloyd’s agents) 
are appointed by the committee in all the principal ports of the world, whose busi- 
ness it is to forward accounts of all departures from and arrivals at their ports, 
as well as of losses and other casualties; and, in general, ali such information as 
may be supposed to be of importance in guiding the judgment of the underwriters.” 
\bbott L. Dict. 55. 

The unique plan is worthy of the surroundings and personnel of the convivial 
frequenters of Lloyd’s popular resort in London. 

Exception 23, of article 1995, Revised Statutes, pertinent hereto, is as follows: 
Corporations and Associations —Suits against a private corporation, association 
or joint stock company may be brought in any county in which the cause of action, 
or a part thereof, arose, or in which such corporation, association or company has 
an agency or representative, or in which its principal office is situated. * * * ” 


[1-3] It is contended by appellant that the above-quoted exception to article 
1995 has no application to Lloyd’s plan, but that venue as to it is fixed and con- 
trolled by the provisions of article 5021, Revised Statutes as amended (Vernon's 
Ann. Civ. St. art. 5021), being a part of the chapter creating or permitting the 
operation of Lloyd’s plan. That article has no bearing on the question of venue, 
but merely enumerates the persons connected with the plan who may be served in 
order to bring Lloyd’s into court. It is a statute as to process and service and 
effect of judgment, and not as to venue. It is neither an amendment of or 
addition to article 1995. It is provided in subdivision 28, article 1995: “Suits against 
fire, marine or inland insurance companies may also be commenced in any county 
in which the insured property was situated.” We construe the last words of the 
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quoted sentence to refer to the place where the property was situated when des- 
troyed by fire. But appellant contends that it is not an association or company, 
but is “Lloyd's,” only this and nothing more. F 

We are of the opinion that the Lloyd’s plan is to all intents and purposes 
coyered by the words “insurance companies,” in subdivision 28, of the venue 
statute, and this construction seems to be borne out by a decision rendered by Pre- 
siding Judge McClendon of the Commission of Appeals, in the case of Merchants’ 
& Manufacturers’ Lloyds Ins. Exch. v. Southern Trading Co. of Texas, 229 S. W. 
312, where he denominates and treats Lloyd’s as an association. 

The effect of the arguments of appellant would be to have a statutory creation 
empowered to insure in any and all the counties of Texas, but which could not 
be sued, no matter where property is situated when destroyed, and no matter where 
the insured may reside, except where the attorney or one or more of the under- 
writers may reside. However defective the statute may he on the subject, we 
cannot conceive that any Legislature ever intended to create, or did create, such 
an obnoxious and indefensible state of affairs. 

There is a provision of the statute looking to a general office, and that would 
raise the inference that other offices were contemplated, but no reason can be 
assigned for their creation unless the insured is thereby furnished an easier way 
in which to place his grievances against the insurer than by following the strange 
creature of the Legislature to some far distant county. 

No complaint has been made through a proposition in this court as to the 
sufficiency of the controverting affidavit and this court is not called upon to express 
an opinion on that subject. It would be impossible to frame a controverting 
affidavit that could meet the contentions of appellant as to venue as applied to 
Lloyd’s of America. 

The court rightly held that the venue was in Cameron county, and the judg- 
ment is affirmed. 


NEW YORK UNDERWRITERS INS. CO. v. BRITTAIN et al. No. 2412. 
Court of Civil Appeals of Texas. Beaumont. July 12, 1933. 
Rehearing Denied July 19, 1933. 
62 Southwestern Reporter (2d) 168. 
1, INSURANCE. 

Where purchaser of insured premises delivered fire policy to insurer's agent 
for purpose of transferring policy to purchaser’s name, and agent redelivered policy 
to purchaser’s attorney, insurer consented to assignment of policy, rendering it 
immaterial whether policy issued to insured had become void for breach of. its 
terms. 

(For other cases, see Insurance, Dec. Dig. § 393.) 

2. INSURANCE. 

That insurer’s agent insisted upon reducing $2,000 fire policy to $1,500 before 
accepting assignment did not preclude creation of new insurance contract between 
insurer and purchaser of insured premises, where agent returned policy to pur- 
chaser without change. 

(For other cases, see Insurance, Dec. Dig. § 393.) 

3. INSURANCE. 

In action on fire policy by assignee who purchased insured premises, facts 
held to show waiver by insurer of forfeiture provision voiding policy by reason 
of assignment before loss. 

Facts disclosed that assignee delivered policy to insurer’s agent for 
purpose of transferring policy to assignee; that agent wanted to reduce 
the fire policy by $500, but redelivered policy to assignee’s attorney without 
any change: that insurer accepted premiums and did not offer to return 
them until after loss; and that agent had authority to hind insurer. 

(For other cases, see Insurance, Dec. Dig. § 393.) 

4. INSURANCE. ; 

When insurance agent with power to bind insurer and with full knowledge of 
facts does unequivocal act showing intention to treat policy as valid after date on 
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which under its terms it would have become forfeited, such conduct waives for- 
teitiure provision. 
(For other cases, see Insurance, Dec. Dig. § 388[3].) 


Appeal from District Court, Shelby County; T. O. Davis, Judge. 

Action by F. H. Brittain against the New York Underwriters Insurance Com- 
pany, wherein C. C. Locke and the Farmers’ State Bank of Center intervened. 
From judgment for plaintiff and intervener Locke, defendant appeals. 

Affirmed. 

King, Wood & Morrow, of Houston, for appellant. 

Sanders & McLeroy, of Center, for appellees. 

Comns, Justice. 

\ppellee was plaintiff and appellant defendant in the court below, and for 
convenience we will designate the parties as in the trial court. 

Plaintiff, F. H. Brittain, filed this suit against the defendant in this district 
court of Shelby county, Tex., upon a policy of fire insurance issued by the defend- 
ant to R. U. Fitts, covering a dwelling house belonging to Fitts in the town of 
Center. Plaintiff alleged that on December 22, 1931, Fitts conveyed the insured 
premises to him, togéther with the policy of insurance in question; that he on 
the same day notified the defendant’s agent at Center, H. B. Johnson, of such con- 
veyance, and of his desire that the policy of insurance be continued in force, and 
that such request was agreed to by such agent; that he delivered the insurance 
policy to the agent with the request that such additions, amendments, or changes 
be made thereon as required by the defendant to vest in plaintiff all the benefits 
originally held by Fitts in accordance with the terms of the policy, to which the 
agent agreed; but that the agent did not make the changes in the policy, but 
retained the unearned premiums on it, and acquiesced in the arrangement. Plaintiff 
alleged a total destruction of the dwelling house by fire on January 23, 1932, dur- 
ing the term of the policy. 

Defendant answered by general demurrer, general denial, and specially denied 
that plaintiff had ever notified it or its agent of his purchase of the property, or 
that it or its agent ever agreed to keep such policy in force for the benefit of 
plaintiff. Defendant also set up a provision of the policy providing that it should 
hecome entirely void if any change should take place in the interest, title, or pos- 
session of the premises, and pleaded that the sale of the property by Fitts to 
plaintiff forfeited the policy under said provision; defendant also pleaded for- 
feiture of the policy by its own terms due to an assignment of it before loss. It 
also pleaded that plaintiff had never before filing suit claimed any unearned 
premium or submitted to defendant any proof that he was entitled to such 
unearned premium, the premium having been paid by Fitts, and it tendered into 
court $15, an amount in excess of any unearned premium due. By supplemental 
petition plaintiff pleaded an estoppel against the special defenses set up in defend- 
ant’s answer on the ground that it had acquiesced in the conveyance from Fitts 
to plaintiff and waived the forfeiture provisions of the policy and retained the 
unearned premium. 

C. C. Locke intervened in the case, setting up that he held certain vendor’s 
lien notes against the property and that the policy contained a loss and payable 
clause in his favor. Farmers’ State Bank of Center also intervened, claiming 
indebtedness against the property. 

Upon a trial to the court, a jury being waived, judgment was entered against 

the defendant for $2,000, the full amount of the policy. Of this sum, $1,149 was 
awarded to intervener C. C. Locke, and the balance to plaintiff; the bank being 
denied recovery. The bank did not appeal. 
Mr. H. B. Johnson was the agent of the defendant in Center, and represented 
it generally in accepting risks, issuing policies, etc., in that territory, and no 
point is made that he did not have authority to bind the defendant company in the 
respects charged. Fitts testified that he went to see Mr. Johnson before he sold 
the property to Brittain, in regard to having the insurance policy transferred to 
Brittain ; that Johnson remarked he might reduce the policy to $1,500, and that he 
(Fitts) told Johnson he had better not do that, as Brittain might not trade if 
he did. After this conversation nothing more passed between Mr. Fitts and Mr. 
Johnson about the matter. 
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When the sale of the property was concluded, Fitts delivered the insurance 
policy to plaintiff at the office of plaintiff's attorney, Hon. S. H. Sanders. Plaintiff 
testihed that thereafter he went to the office of Mr. Johnson twice to see him 
about changing the policy, and, Johnson being out of the office both times, he did 
not get to see him. He then requested his attorney Mr. Sanders to attend to the 
matter for him. 

Mr. Sanders testified that he carried the policy to Mr. Johnson's office and left 
it, informing him at the time that a transfer of the property and policy of insur- 
ance had been made by Mr. Fitts to plaintiff and that he wanted an indorsement 
on the policy transferring it from Mr. Fitts to plaintiff; that Mr. Johnson stated 
to him that he did not want to carry the policy for the amount that was then 
on it; that he suggested to Mr. Johnson that he (Johnson) see Mr. Smith Sanders, 
cashier of the Farmers’ State Bank, in regard to the matter, as the bank held an 
indebtedness against the property. The policy was left with Mr. Johnson. 

Mr. Smith Sanders testified that he phoned Mr. Johnson in regard to changing 
the policy to plaintiff, and that Johnson came to his office, bringing the policy with 
him; that Johnson said he wanted to reduce the insurance to $1,500, to which he 
(witness) objected, stating that the bank’s indebtedness against the property 
amounted to more than that amount; that Johnson then left, carrying the policy 
with him; and that he had no further conversation with Johnson about the mat- 
ter. 

Mr. S. H. Sanders, plaintiff's attorney, also testified that a few days after he 
had left the policy with Mr. Johnson he (Johnson) came to witness’ office and 
delivered the policy back to him, without any changes in it or indorsement upon 
it and without any explanation and without any notice that he intended to cancel it. 

All of the above transactions took place before the dwelling house burned. 
It was undisputed that no notice of intention to cancel the policy was ever given 
to Locke or to the bank or to plaintiff, and no tender of the unearned premium to 
plaintiff or to any one was made by defendant until the tender was made in court. 

[1] Appellant by appropriate assignment contends that the policy of insurance 
was rendered void by its own terms because of change in title to the imsured 
property and by the assignment of the policy before loss, without the consent ot 
appellant. This contention is overruled. When appellant’s agent redelivered the 
policy to Brittain’s attorney under the circumstances shown, such act implied the 
full consent of appellant to the assignment of the policy and constituted in law 
a new contract between appellant and appellee Brittain embodying the terms oi 
the original contract. Cooley, Briefs on Insurance, vol. 2 (2d Ed.) p. 1761; Austin 
Fire Ins. Co. v. Sayles (Tex. Civ. App.) 157 S. W. 272 (writ refused). And 
since the redelivery of the policy to Brittain by appellant’s agent, with full 
knowledge of the change in ownership of the property and of the assignment oi 
the policy, had the effect of creating a new contract between appellant and 
Brittain, it was wholly immaterial whether the policy issued to Fitts had become 
void by reason of a breach of its terms or not. 


[2] But appellant contends that under the facts of this case no contract could 
have resulted between it and Brittain because its agent never did agree to allow 
the property to remain insured in Brittain’s. favor for $2,000, but at ali times 
insisted that the amount should be reduced to $1,500. This contention is not 
sound. If appellant’s agent intended to reduce the amount of the insurance to 
$1,500, he should have changed the policy before be redelivered it. He had been 
requested by all of the interested parties to allow it to remain at $2,000, and, 
having redelivered the policy to appellee for that amount, with no comment or 
notice to the contrary, no other reasonable inference could be drawn from such 
act than that he thereby acceded to the request and meant to bind his company 
on the contract so delivered. 


[3, 4] Nor is it necessary for us to rest the affirmance of this case alone 
upon the question of novation of the contract. We think the facts show a complete 
waiver upon the part of appellant of any right it ever had to insist upon the 
forfeiture provisions of the policy. It is well settled by the decisions of our courts 
that, when an insurance agent with power to bind his company, and with full 
knowledge of the facts, does some unequivocal act showing an intention to treat 
the policy as valid and binding after the date on which, under its terms, it would 
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have become forfeited, such conduct will amount to waiver of the forfeiture 
provisions. 24 Tex. Jur. p. 829; Stone v. Brady Mutual Life Ins. Co. (Tex. Civ. 
App.) 2 S.W.(2d) 538; Equitable Life Assur. Soc. v. Ellis, 105 Tex. 526, 147 
S. W. 1152, 152 S. W. 625; Dunken v. A®tna Life Ins. Co. (Tex. Civ. App.) 22i 
S. W. 691. See, also, Scott v. Law Union & Rock Ins. Co., 12 S.W.(2d) 147, 
where, in an opinion by Judge Harvey, the Commission of Appeals, Section A. 
specifically held that a general agent for a fire insurance company had authority 
to waive for the company, after the policy was issued, the benefits of a stipulation 
therein for forfeiture of the policy in case of a change of interest, title, o1 
possession of the insured property. 

In the case before us the acts of appellant’s agent in redelivering the policy 
to appellee’s attorney and in retaining the unearned premium were wholly incon- 
sistent with the idea advanced in this case by appellant that it never consented to 
the assignment of the policy from Fitts to Brittain. If the contract was to be 
treated by appellant’s agent as void, then why did he deliver the policy to 
Brittain’s attorney? In ordinary practice, when an agent cancels a policy he takes 
it up. Nor is there any merit in appellant’s contention that its retention of the 
unearned premium is no circumstance against it in that Brittain did not submit 
written proof of the assignment of such premium to him by Fitts and request the 
return of the premium. There was no occasion for Brittain to submit such prooi. 
He did not desire the return of the premium. He desired to keep the insurance 
policy in force and so notified appellant’s agent. It was then the duty of appellant 
to tender a return of the unearned premiums if it desired to forfeit the policy. 
This it did not do, but instead delivered the policy to appellee’s attorney and 
permitted appellee to rest under the belief that his property was insured undet 
the policy until after the loss occurred. We know of no principle of law which 
will permit appellant to come into court now and escape the obligation of the 
policy by tendering back the unearned premium. Manifestly, to permit appellant 
to do so would be wholly inequitable and unjust. We think the authorities fully 
support appellee’s contention that appellant is estopped to deny its liability. Austin 
Fire Ins. Co. v. Polemanakos (Tex. Com. App.) 207 S. W. 922; Bailey y. 
Sovereign Camp, W. O. W., 116 Tex. 160, 286 S. W. 456, 288 S. W. 115, 47 
A. L. R. 876; Hibernia Ins. Co. v. Mallvinsky, 6 Tex. Civ. App. 81, 24 S. W. 804 

The judgment of the trial court is in all things affirmed. 


EUREKA SECURITY FIRE & MARINE INS. CO. v. De ROSS. No. 9122. 
Court of Civil Appeals of Texas. San Antonio. June 7, 1933. 
Rehearing Denied July 12, 1933. 

62 Southwestern Reporter (2d) 226. 

4. INSURANCE. 

Plaintiffs, having pleaded that insurer was estopped by agent's knowledge 
to take advantage of warranty that insured was sole owner of insured property, 
had burden of showing that person was agent and that he knew when he wrote 
policy that insured was not sole owner. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

5. INSURANCE. ; ra ps, 

Evidence that agent stated he wrote fire policy in name of insured becaus¢ 
she was in possession of property and attending to mother’s affairs did not prove 
agent knew insured named was not sole owner. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

6. INSURANCE. 

In order to set aside plain stipulation that fire policy was void if insured 
was not sole owner, evidence should be full and satisfactory that agent knew, 
when writing policy, that insured was not sole owner. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Appeal from County Court at Law No. 1, Bexar County; McCollum Burnett, 
indge. 3 J J : 

Action by Mrs. Margaret De Ross against the Eureka Security Fire & 
Marine Insurance Company. Plaintiff died before the first trial, whereupon 
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her mother, Mrs. Betty Stafford, and other heirs were substituted as plaintiffs. 
From the judgment, defendant appeals. 

Reversed and remanded. 

T. M. West, Nat L. Hardy, and Harry L. Howard, all of San Antonio, for 
appellant. 

J. L. Hill and Grover C. Morris, both of San Antonio, for appellee. 

Murray, Justice. 

3eginning on page 924 of 40 S.W.(2d) will be found the opinion of this court 
on the former appeal of this casc. 

This suit was originally instituted by Mrs. Margaret De Ross against Eureka 
Security Fire & Marine Insurance Company. Mrs. De Ross died before the first 
trial, whereupon her mother, Mrs. Betty Stafford, and other heirs. were substi- 
tuted as plaintiffs. The suit was on a fire insurance policy in the sum of $1,000. 
The facts are fully stated in the former opinion. 

The real question presented on this appeal is, “Has appellant waived the 
provision in the policy which stated that Mrs. De Ross was the sole owner of 
the property insured and is appellant now estopped to set up as a defense this 
warranty in the policy?” 

[1] Appellees allege that A. M. Ramsey was the agent of appellant, that he 
knew at the time he wrote the policy that Mrs. De Ross was not the sole owner 
of the property, and that such knowledge of its agent precluded and estopped 
appellant from asserting this defense. Appellant complains that this matter was 
set up for the first time more than two years after the cause of action arose, 
and is therefore barred by the two-year statute of limitation. We do not agree 
with this contention. Article 5539b, Vernon’s Ann. Civ. St. Acts 1931, 42d Leg. 
p. 194, c. 115, § 1; Lone Star Gas Co. vy. Harris (Tex. Civ. App.) 45 S.W.(2d) 664: 
i’erguson Seed Farms v. Ferguson (Tex. Civ. App.) 52 S.W.(2d) 354. 

|2] However, appellees having pleaded that appellant was estopped by 
knowledge of its agent, Ramsey, to take advantage of the warranty in the 
insurance policy to the effect that Mrs. De Ross was the sole owner of the 
property insured, the burden was upon appellees to show first that Ramsey was 
the agent of appellant; and, second, that Ramsey knew at the time he wrote the 
policy that Mrs. De Ross was not the sole owner of the property. The evidence 
is insufficient upon both points. 

[3, 4] Appellecs undertook to prove that Ramsey was the agent of appellant 
by introducing in evidence its answer, wherein it stated that Ramsev was its 
uwgent. This statement was contained in a special answer which was preceded 
ly a general denial. There is an unbroken line of decisions to the effect that. 
where a defendant in a suit first enters a general denial to plaintiff's cause of 
iction, he thereby puts in issue every allegation in plaintiff's petition except 
such matters as are required to be denied by verified pleadings, and that any 
cdmissions that defendant may thereafter make in special answers cannot be 
regarded as evidence to support plaintiff's cause of action. 

The reason for this rule is that under the statute, article 2006, R. C. S. a 
defendant has the right to file any number of special answers, even though they 
he conflicting in their nature. If admissions contained in special answers could 
be taken as evidence of facts denied generally by defendant, then this statutory 
right would be denied to a defendant. In filing several conflicting special answers 
he might, if the rule was otherwise, admit plaintiff's entire cause of action though 
he had denied same in a general denial. Silliman vy. Gano, 90 Tex. 637, 39 S. W 
559, 40 S. W. 391; Hynes v. Packard, 92 Tex. 44, 45 S. W. 562; Spencer vy. Temple 
Trust Co. (Tex. Civ. App.) 36 S.W.(2d) 604; First State Bank of Loraine v. 
Jackson (Tex. Civ. App.) 13 S. W. 979; Walker v. Rogers (Tex. Civ. App.) 10 
S.W.(2d) 763; Dallas Ry. Co. v. Warlick (Tex. Civ. App.) 268 S. W. 512; Hines 
v. Warden (Tex. Civ. App.) 229 S. W. 957. 

There is no other satisfactory proof in the record that Ramsey was the 
agent of appellant. / 

[5, 6] Appellees relicd upon a statement accredited to Ramsey to the effect 
that the reason he wrote the insurance policy in. the name of Mrs. De Ross was 
that she was in possession of the property and attending to all of the affairs of 
her mother, as showing Ramsey’s knowledge that Mrs. De Ross was not the 
sole owner of the property. This evidence is insufficient to show any such knowl- 
edge on the part of Ramsey. As stated above, the burden was upon appellees 
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io show by a preponderance of the evidence that Ramsey had such knowledge. 
lhe policy clearly stated that it was to be void if Mrs. De Ross was not the sole 
owner. Mrs. De Ross only owned a one-fourteenth interest in the property 
‘Co set aside this plain stipulation in the written policy of insurance, the evidence 
should be full and satisfactory that Ramsey knew at the very time he wrote 
the policy that Mrs. De Ross was not the sole owner. The evidence is insufficient 
to discharge this burden résting upon appellees. 

We also sustain appellant's other proposition to the effect that the trial 
court should have given appellant an instructed verdict. 

It follows that ordinarily this cause would be reversed and rendered; how- 
ever, we deem it proper to only reverse this judgment and remand the cause, 
and it is so ordered. 


REPUBLIC INS. CO. et al. v. CUNNINGHAM et al. No. 2853. 
Court of Civil Appeals of Texas. El Paso. June 8, 1933. 
Rehearing Denied July 13, 1933. 
62 Southwestern Reporter (2d) 339. 
1. INSURANCE. 

Issuance of windstorm policies on proverty in state by nonresident agents of 
foreign insurance companies did not invalidate them as to insured companies (Re\ 
St. 1925, arts. 5058, 5059, 5062). 

(For other cases, see Insurance, Dec. Dig. § 24.) 

2. INSURANCE. 

Insurance companies’ claims against insurance company in receiver’s hands for 
unearned premiums and fire losses on reinsured risks and insured’s claims on wind- 
storm policies held covered by its qualification bond (Rev. St. 1925, arts. 4925, 
4926). 

(For other cases, see Insurance, Dec. Dig. § 21.) 

INSURANCE. 

Insurance companies, incorporated under state law, are “citizens of this 
state” within statute requiring foreign insurance companies to file bonds for 
peyment of their obligations to such citizens (Rev. St. 1925, arts. 4925, 4926). 

(For other cases, see Insurance, Dec. Dig. § 21.) 
+. INSURANCE. 

Articles of Revised Statutes, requiring foreign insurance companies to file 
bonds for payment of obligations under policies or contracts issued thereby, 
heing plain and unambiguous, original act cannot be referred to ascertain 
whether they apply to reinsurance contracts (Rev. St. 1925, arts. 4925, 4926). 

(For other cases, see Insurance, Dec. Dig. § 21.) 

Appeal from District Court, Dallas County; Towne Young, Judge. 

Receivership suit against the Home Fire Insurance Company, in which A. 
P. Cunningham was appointed receiver and the American Surety Company filed 
in interpleader against the Republic Insurance Company, the Fidelity Union 
Insurance Company, and others. From a judgment denying the impleaded 
msurance companies’ right to participate in the proceeds of a qualification bond, 
fled by defendant with the surety company as surety, the impleaded insurance 
companies appeal. 

Reversed and remanded, with intructions. 

Smithdeal, Shook, Spence & Bowyer, of Dallas, Anderson, Orr & McCord, 
of Fort Worth, and Sleeper, Boynton & Kendall, of Waco, for appellants. 

H. B. Sanders, Alex Pope, and Bartlett, Thornton & Montgomery, all of 
Dallas, for appellees. 

Hiccins, Justice. 

The Home Fire Insurance Company was a fire insurance company incorpor- 
ated under the laws of Arkansas. Becoming insolvent, it was placed in the hands 
oi a receiver on November 24, 1930, by a court of that state. 

For several years prior thereto it had been engaged in business in Texas, 
and on January 3, 1931, A. P. Cunningham was appointed receiver in this state 
bv a district court of Dallas county. 

For the years 1928, 1929, and 1930 the company had filed qualification bonds 
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es required by articles 4925 and 4926, R. S., with the American Surety Company 
as surety. E 

In the receivership suit in Dallas county the surety company filed an inter- 
pleader bringing in the various claimants under the bonds, and sought to have 
its liability thereunder determined and satisfied. It tendered into court $52,566.63, 
admitted to be due upon the three bonds. 

Among those impleaded are the Republic Insurance Company and the 
Fidelity Union Insurance Company, insurance corporations incorporated under 
the laws of Texas; also certain compress companies also incorporated under the 
laws of this state. 

The Republic and Fidelity Insurance Companies were doing business in this 
and other states, writing fire, windstorm, and other forms of insurance. 

These two companies had entered into written agreements with the Home 
Company, termed cession treaties or agreements, whereby they reinsured certain 
of their risks with the Home Company. These agreements were in writing and 
executed by the executive officers of the respective companies. The risks were 
reinsured upon the basis of a division of the premiums. 

No policies of reinsurance or other separate contracts were entered into 
between the companies covering the various reinsured risks, but the reinsurance 
records were kept by bookkeeping entries in the respective home offices of the 
companies based upon the terms of the cession treaties. 

In 1929 and 1930 the Home Company issued to the various compress com- 
panies tornado or windstorm policies of insurance covering property in Texas 
owned by said companies. These policies were executed by said insurance com- 
pany through the A. B. Banks Agency, an agency for it in Little Rock, Ark, 
duly authorized by said insurance company to execute such policies. None of 
these policies was executed, signed, or countersigned for said insurance company 
by any duly licensed and authorized agent of said company in this state, although 
said insurance company had duly authorized and licensed agents and agencies 
in Texas. 

None of the compress companies, prior to securing said policies of insurance, 
inade affidavit that it was impossible to secure such insurance through a Texas 
agent or agency authorized to do business in the state of Texas, as contemplated 
bw article 5058, R. S. 

The premiums upon these policies were paid to the Home Company by the 
respective companies in whose favor they were issued. 

The form of the qualification bonds is as follows: 

“State of Texas, County cf Travis 

“Know All Men by These Presents: That pursuant to the requirements of 

the laws of the State of Texas, —, a corporation, the same being a fire insur- 





ance company incorporated under the laws of ——— and having its domicile at 
-~——. (and hereinafter called Principal), as principal, acting by and through 
——,, its president, and ———, it Secretary, who are thereunto by it duly au- 
thorized, and ——— a corporation, incorporated under the laws of ——— and 
having its domicile at ——-—, and having legal authority to do business in the 
State of Texas (and hereinaiter called Surety) as surety, acting herein by and 
through ——— and ———, who are thereunto by it duly authorized, are held and 
firmly bound unto ——— Chairman, Board of Insurance Commissioners of the 


State of Texas, and his successors in office, in the full and just sum of 
Vhousand ($———) Dollars, for the payment of which at Austin in Travis Coun- 
ty, Texas, well and truly to be made, said Principal and said Surety hereby jointly 
and severally firmly bind themselves and their successors and assigns, respect- 
vely. 

_ “This bond shall be subject to successive suits by citizens of the State of 
rexas so long as any part of the same shall not be exhausted, and the same shall 
be kept in force and unimpaired until all claims of any and all citizens of the 
State of Texas arising out of any and all obligations of said Principal shall have 
been fully satisfied. 

“In the event said Principal shall become insolvent or cease to transact busi- 
ness in the State of Texas at any time when it has outstanding any policies or 
policy of insurance in favor of anv citizens or citizen of the State of Texas, or 
upon property in the State of Texas, the Chairman, Board of Insurance Com- 
missioners of the State of Texas, and his successors in office, shall have the power 
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and authority, after having given ten days’ notice to the officers of said Princi- 
pal or any Receiver in charge ot said Principal’s property and affairs, to con- 
tract with any other insurance company transacting business in the State of 
Texas for the assumption and reinsurance by it of all the insurance risks in the 
State of Texas of such Principal, which contracts shall also provide for the as- 
sumption by such reinsuring company of all outstanding and unsatisfied lawful 
claims then outstanding against suck Principal: and in the event of said Chair- 
man, Board of Insurance Commissioners, or any of his successors in office, making 
any such contract, and if the same shall be approved as reasonable by the Gov- 
ernor and by the Attorney General of the State of Texas, such reinsuring com- 
pany shall be entitled to recover from said makers of this bond, and thereon, in 
a suit or in suits to be instituted in Travis County, Texas, the amount of the pre- 
mium or compensation so agreed upon for such reinsurance. 

“However, the condition of the above and foregoing obligation is such 
that if the above designated and bounden Principal shall well and truly pay all 
its lawful obligations to any and all citizens of the State of Texas, arising out 
of any policy or policies, contract or contracts, issued by said Principal during 
the year ending February ———, 19———,, for which the certificate of authority 
to do business in Texas has been or shall be issued to it, and also any and all sums 
of money for reinsurance for which said Principal may be or become liable under 
the foregoing terms and provisions of this instrument, said obligation shall 
thereupon become and be null and void; otherwise, to be and remain in full 
force and effect.” ‘ 

The impleaded Republic and Fidelity Companies presented claims against 
the Home Company and the receiver for unearned premiums and fire losses on 
risks ‘written in 1928, 1929, and 1930, covering property in Texas and other states, 
which risks had been reinsured in the Home Company under the cession treaties. 
The fire losses occurred prior to the cancellation of the reinsurance by the insol- 
vency of the Home Company and receivership. 

The impleaded compress companies presented claims for the unearned 
pyemiums upon the policies in their favor above mentioned. ; 

Upon final hearing, the court rendered judgment in favor of the Republic 
and Fidelity Insurance Companies and the compress companies against the Home 
Company and the receiver Cunningham for the amount of their respective claims 
tc be satisfied only out of the general assets of the Home Company in the 
sossession of the receiver and denied them the right to participate in the pro- 
ceeds of the qualification bonds which had been tendered in court by the Ameri- 
can Surety Company. 

The claimants appeal and complain of the denial of the right to participate 
in the proceeds of the qualification bonds. 

Opinion 

Article 5058, R. S., provides: “Any fire, * * * insurance company, legally 
authorized to do business in this State, is hereby prohibited from authorizing 
or allowing any person, agent, firm or corporation that is a nonresident of the 
State of Texas to issue, or cause to be issued, to sign or countersign, or to deliver, 
or cause to be delivered, any policy or policies of insurance on property, person or 
persons located in this State, except through regularly commissioned and licensed 
agents of such companies in Texas. This law shall not apply to property owned 
by the railroad companies or other common carriers. Upon oath made in writing 
by any person that he can not procure insurance on property through such 
agents in Texas, it shall be lawful for any insurance company not having an 
agent in Texas to insure property of any person upon application of said person, 
upon his filing said oath with the county clerk of the county in which such 
person resides.” 

Article 5059, R. S. requires an affidavit from a company before it shall receive 
a permit to do business in ths state that it has not violated said article 5058, while 
article 5060 prohibits the payment of commissions to non-resident agents. Article 
3061 authorizes the commissioner of insurance to investigate violations of these 

rticles, and article 5062 penalizes any company which has violated any of the 
foregoing provisions by revocation of its license for varying periods. It also 
penalizes in like manner any agent who violates the provisions of the law. 

The foregoing articles were originally an act adopted in 1903, chapter 143, p. 
232, Reg. Sess. 
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Article 4925, R. S. reads: “Every fire insurance company, not organized. under 
the laws of this State, applying for a certificate of authoriy to transact any kind 
of insurance in .his State, shall, before obtaining such certificate, file with the 
Commissioner a bond, with good and sufficient surety or suretics, to be approved 
by and to be payable to the Commissioner and his successors in office, in a sum 
equal to twenty-five per cent of its premiums collected from citizens or upon 
property in this Statc during the preceding calendar year, as. shown by its annual 
report for such year. The bond im no case shall be less than ten thousand nor 
more than fifty thousand dollars, conditioned that said company will pay all its 
lawiul obligations to citizens of this State. Such bonds shall be subject to suc- 
cessive suits by citizens of this State so long as any part of the same shall not 
I, exhausted, and the same shall be kept in force unimpaired until all claims of 
such citizens arising out of obligations of said company have been fully satisfied 
Such bonds shall provide that in the event the company shall become insolvent 
or cease to transact business in this State at any time when it has outstanding 
policies of insurance in favor of citizens of this State, or upon property in this 
Stete, the Commissioner shall have power, after having given ten days notice to 
the officers of such company, or any receiver in charge of its property and 
affairs, to contract with any other insurance company transacting business in 
this State for the assumption and reinsurance by it of all the insurance risks 
outstanding in this State of such company which is insolvent, or which has 
ceased to transact business in this State, which contract shall also provide for 
the assumption by such reinsurance company of all outstanding and unsatisfied 
lawful claims then outstanding against such company which has become insol- 
vent, or ceased to transact business in this State. In the event of the Commis- 
sioner making any such contract, and if the same shall be approved as reasonable 
Ly the Attorney General and the Governor of this State, the reinsuring company 
shall be entitled to recover from the makers of such bond the amount of the 
oremium or compensation so agreed upon for such reinsurance. Any company 
desiring to do so may, at its option, in lieu of giving the bond required by this 
article, deposit securities of any kind in which it may lawfully invest its funds 
with the State Treasurer upon such terms and conditions as will in all respects 
afford the same protection and indemnity as herein provided for to be afforded 
by said bond.” 

Article 4926, R. S. reads: “Every fire insurance company, not organized undei 
the laws of this State, hereafter issuing or causing or authorizing to be issued, 
any policy of insurance other than life insurance, shall first have filed with the 
Commissioner during the calendar year in which such policy may issue, or author- 
ize or cause to be issued, a bond of good and sufficient sureties to be approved 
hy such Commissioner in a sum of not less than ten thousand dollars, conditioned 
for the payment of all lawful obligations to citizens of this State arising out of 
any policies or contracts issued by such fire insurance company; which such 
bonds shall be subject to successive suits by citizens of this State so long as an: 
part of the same shall not be adjusted, and so long as there remains outstanding 
any such obligations or contracts of such fire insurance company. This article 
shall not apply to any person, firm or corporation, or association, doing an inter- 
insurance, co-operative or reciprocal business.” 

These last two quoted articles were sections 1 and 3 of an act approved 
March 20, 1909. Chapter 102, p. 182, Acts 3lst Leg. Reg. Sess. 

The caption of that act reads: “An Act to require fire insurance companies 
not organized under the laws of this State, before they shall receive a certificate 
of authority to transact business in this State, and before they shall issue or 
authorize the issuance of any policies of insurance to citizens of this State, to file 
with the Commissioner of Insurance and Banking a bond or to deposit securities 
to secure the payment of all lawful obligations under such policies to citizens of 
this State; exempting from its provisions any person, firm, corporation or asso- 
ciation doing an inter-insurance, co-operative or reciprocal insurance business; 
providing penalties for the violation of this Act, and declaring an emergency.” 

Appellees do not question the validity of the claims of the appellants as 
against the Home Fire Insurance Company and the right of.appellants to look to 
the general asscts of that company for payment of such claims. 

The claims of the Republic and Fidelity Companies arise out of reinsurance 
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contracts between them and the Home Company. No reason suggests itself which 
would impeach the validity et those contracts and the claims arising out of the 
same. 
[1] The claims of the compress companies arise out of policies of insurance 
issued in the manner shown above. The only matter that could be considered as 
impeaching the validity of those policies is the fact that they were issued and 
countersigned by nonresident agents of the Home Company, which was prohibited 
by article 5059, unless an affidavit was made as required by said article, which 
aihdavit was not made by the compress companies. 

But the only penalty for the violation of article 5059 is directed against the 
insurance company, and consists of a revocation of its license to do business in 
this state; the penalty being a revocation of the license for not less than three 
nor more than six months for the first offense and for each suhsequent offense 
not less than one year. (Rev. St. 1925, art. 5062.) 

The issuance of the policies by nonresident agents did not invalidate the 
same, and claims arising upon such policies in favor of the compress companies 
are enforceable. Hartford F. Ins. Co. v. G., H. & S. A. R. Co. (Tex. Com. App.) 
239 S. W. 919. 

But, aside from these considerations, the validity of the claims of appellants 
:gainst the Home Company is not in issue, for the reason that the court has 
rendered judgment thereon in favor of appellants against the Home Company 
and the receiver, and ordered the same paid out of the general assets of the com- 
pany in the receiver's hands. Appellees have not questioned the correctness of 
such judgment, and the claims now stand approved as valid obligations of the 
fiome Company. 

[2] Appellees present but two propositions in support of the judgment deny- 
ing appellants participation in the proceeds of the bonds given by the Home 
Company. . 

_As against the Republic and Fidelity Companies, it is asserted they “are not 
entitled to share proceeds of qualification bonds filed in Texas bv forei -or- 
porations for the protection of fire insurance policyhold tee SD ae ea 
Texas, as provided by the statute because the gee crane un the State of 
Samadalaslic tis eadlidew ak Gee Ganien ‘ ‘ insurance companies are not 
ae ie - oho of hire insurance as contemplated by the statute, but are 

sealer ‘ ) , s a, ~ »ecs ~~ 
sansa ad jaduaeticinn ook anata acai cadpiaines cee mate tor te 
ance losses which might be sustained by such’ insur: = aoa a prion ed 

I j sustz ys surance companies, regardless of 
the status or location of*the property destroyed, or the residence of the insured 
in the original fire policy, and the judgment of the District Court in refusing sath 
insurance companies the right to share in the trust funds created for the parties 
contemplated in the statute was correct. 

_As against the compress companies, it is said: “The Appellant Compress Com- 
panies, while corporate residents or citizens of the State of Texas, did not. pro- 
cure insurance in the insolvent Home Fire Insurance Company of ‘teas s 
through duly licensed agents of such companies in Texas, but seoteral sath 
insurance from agents of the company in foreign states, and had thereby passed vss 
the provision of the Texas statute enacted for the benefit of Texas policy holders 
and, having chosen to go elsewhere and effect their insurance, must be considered 
as having elected to look rather to the general assets of the insolvent company 
for reimbursement or protection than to the special fund created by the laws 
of the State of Texas for the benefit of Texas business; and, therefore ‘the 
judgment of the District Court in denying the right of such compress com nails 
to share in the trust fund resulting from the qualification bonds filed in ae 
ance with the statute of the State of Texas for the benefit of persons conte 
plated therein, was correct and should be affirmed.” ? 

_ Article 4925 provides that the qualification bonds “shall be subject to succe 
suits by citizens of this State so long as any part of the same shall not | 
exhautsed, and the same shall be kept in force unimpaired until all claims of aah 
citizens arising out of obligations of said company have been fully satisfied.” 
(Italics ours.) 

ic QO? idec > =) sys e - 
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cessive suits by citizens of this State so long as any part of the same shall not 
be adjusted, and so long as there remains outstanding any such obligations or con- 
tracts of such fire insurance company.” (Italics ours.) 

The bonds in question conform to these statutory provisions. 

There is nothing in the statutes or the bonds which can be construed as exclud- 
ing from the protection of the bonds the,claims of these appellants. On the con- 
trary, the claims are clearly within the protection thereof because they are law- 
ful obligations due citizens of this state arising out of and based upon policies 
and contracts of insurance issued by the Home Company in favor of citizens of 
Texas. A&tna Ins. Co. vy. Hawkins; 103 Tex. 195, 125 S. W. 313; Ross v. Southern 
Surety Co. (Tex. Civ. App.) 169 S. W. 1056. 

[3] Appellants are corporations organized under the laws of Texas, and they 
are to be regarded as citizens of this state, within the meaning of the statutes in 
question. 14 C. J. 67. 

[4] Appellees argue that articles 4925, 4926, are ambiguous and conflicting, 
and it is therefore permissible to look to the original act of 1909 and its caption to 
ascertain the purpose of the law and its proper interpretation, and, upon referring 
to such caption, it will appear the purpose was to protect citizens of this state 
upon policies of insurance issued by resident agents to such citizens, and the act 
was not intended to protect claims of the nature held by appellants. 

In American Indemnity Company v. City of Austin, 112 Tex. 239, 246 S. W. 
1019, 1025, Chief Justice Cureton said: “But the Revised Statutes, as we have 
seen, are the law, and are to be looked to with safety and confidence by the citi- 
zen; nor need one, under the rules of construction shown in the authorities cited, 
look into the original acts, except to explain ambiguities in the Code. The 
Revised Statutes of this state, when once adopted, become the entire law on the 
subjects they purport to cover, unless specially excepted, and any inquiry into 
matters of legislative proceedure by which the original session acts were adopted, 
for the purpose of impeaching the constitutional integrity of that procedure, is 
wholly inadmissible.” 

If there were any ambiguity in articles 4925, 4926, as they affect the question 
at issue, it would be permissible to refer to the original act. If there be no such 
ambiguity, there is no occasion for such reference. American Indemnity Co. v. 
City of Austin, supra; Dorsey v. Fidelity U. Cas. Co. (Tex. Civ. App.) 52 S. W. 
(2d) 775. There is an uncertainty or ambiguity in those articles which was 
considered and settled in A®tna Ins. Co. v. Hawkins, supra, but it has no relation 
to the present question. So far as concerns the question here involved, articles 
4925, 4926, are plain and unambiguous. 

{5] Appellees cite cases from other jurisdictions in support of their position 
that appellants’ claims are not protected by the bonds. 

The rulings in those cases were based upon the statutes of those states, and 
upon examination of the opinions it will be found that none of those statutes has 
the broad scope of article 4925, 4926, of our Code, and for that reason are not 
in point. These rulings show strong reasons why claims such as those of these 
appellants should not be protected by the qualification bonds, but articles 4925, 
4926, must be construed as they are written rather than as the court may think 
they should have been written. 

A reinsurance contract, while not strictly speaking a policy of insurance, must, 
nevertheless, be properely regarded as an insurance contract, and the claims of 
the Republic and Fidelity Companies are lawful obligations arising out of such 
insurance contracts. In our opinion, they are plainly protected by articles 4925, 
4926, and the bonds as they are written. 

The same is true of the claims of the compress companies, for those are 
valid obligations arising out of valid policies of insurance. 

Reversed and remanded, with instructions to award appellants their pro rata 
shares of the proceeds of the qualification bonds. 
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ACCIDENT 


PRINSEN v. TRAVELERS’ PROTECTIVE ASS’N OF AMERICA. No. 752. 
Circuit Court of Appeals, Tenth Circuit. June 22, 1933. 
Rehearing Denied July 27, 1933. 
65 Federal Reporter (2d) 841. 
1. INSURANCE. 

Whether insured was participating in moving and transporting dynamite caps 
within exception of policy insuring against accidental death held tor jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2, INSURANCE. 

Whether insured riding on truck containing dynamite caps at time of acci- 
dent voluntarily and unnecessarily exposed himself to obvious risk of injury within 
exception of policy insuring against accidental death held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

McDermott, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District of Utah; 
Tillman D. Johnson, Judge. 

Suit by Uluetta Prinsen against the Travelers’ Protective Association of 
\merica. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

J. H. Peterson, of Pocatello, Idaho, and Harley W. Gustin, of Salt Lake 
City, Utah (D. Worth Clark, of Boise, Idaho, on the brief), for appellant. 

’ Paul H. Ray and Robert L. Judd, both of Salt Lake City, Utah (Emmett 
M. Bagley, of Salt Lake City, Utah, on the brief), for appellee. 
Before Lewis, Phillips, and McDermott, Circuit Judges. 


UNITED STATES FIDELITY & GUARANTY 
CO. v. ASCHENBRENNER. No. 7110. 
Circuit Court of Appeals, Ninth Circuit. 
June 26, 1933. 
65 Federal Reporter (2d) 976. 
1. INSURANCE. = 
Accident policy is to be construed strictly against insurer and liberally in favor 
of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 
Accident policy must receive construction which language used therein fairly 
warrants. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. INSURANCE. 
Court is not authorized to construe accident policy by distorting definite 
covenants so as to include risk clearly excluded. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. INSURANCE. 

Term “passenger” on public conveyance within double indemnity clause in ac- 
cident policy should be given its usual legal signification under law of carriers 

Accident insurance, policy provided for stipulated payment as the prin- 
cipal sum against loss of life resulting directly and independently of all 
other causes from accidental bodily injuries, and further provided for dou- 

ble indemnity if accidental injury was sustained while insured was “a pas- 

senger in or on a public conveyance (including the platform, steps, or run- 

ning board thereof) provided by common carrier for passenger service.” 

(For other cases, see Insurance, Dec. Dig. § 529.) 

8. INSURANCE. 

Insured, who fell from step of passenger coach in attempt to board moving 
train, and received fatal injury, held not “passenger” within double indemnity 
clause in accident policy. 

Facts disclosed that insured arrived at depot just about the time the 
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train he intended to catch was pulling out of the station; that the train was 

moving at a rate of speed estimated at from seven to ten miles per hour; 

that insured jumped upon the lower step of a passenger coach, his right 
hand grasping the handrail; that the insured lost his balance and fell off; 
and that the insured from the time he jumped on the train until the time 

he fell was standing with both feet on the lower step of the passenger 

coach and inside the vestibule, except for a small part of his body which 

was outside. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

4, INSURANCE. 

That insured was standing on step of. passenger coach of moving train at time 
he fell off held not to warrant recovery of double indemnity under accident policy, 
if insured failed to reach status of passenger. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

Appeal from the District Court of United States for the Northern District 
of California, Southern Division; Adolphus F. St. Sure, Judge. 

Action by Alice Aschenbrenner against the United States Fidelity & Guaranty 
Company. From a judgment in favor of the plaintiff, the defendant appeals. 

Judgment reversed, and cause remanded, with instructions. 

Horace W. B. Smith and George A. Work, both of San Francisco, Cal., for 
for appellant. 

Wright & Wright & Larson, John Ralph Wilson, and Randall Larson, all of 
San Francisco, Cal., for appellee. 

Before Wilbur, Sawtelle, and Garrecht, Circuit Judges. 

SAWTELLE, Circuit Judge. 

Except in minor respects, the facts in this case are undisputed. In the follow- 
ing summary, we are adopting the interpretation of the facts most favorable to 
the appellee. 

The appellant issued a policy of insurance under which Walter Aschenbrenner, 
hereinafter referred to as the decedent, was the assured, and the appellee, who 
was the plaintiff below, was the beneficiary. The policy provides for a payment 
of $7,500 as the principal sum against loss of life resulting directly and independ- 
ently of all other causes from accidental bodily poicies. 

The policy further provides for double indemnity payable as follows: 
“Schedule V. “Double Indemnities. 

“The amounts payable in all the foregoing schedules shall be doubled if ‘such 
injury’ is sustained by the insured, 

“(1) While a passenger in or on a public conveyance (including the platform, 
steps, or running board thereof) provided by a common carrier for passenger 
service.” 

The only issue in this case is whether the double indemnity or only the single 
indemnity is payable under the facts. The appellant conceded. at the trial that it 
was liable for the single indemnity; the accidental death being established. The 
only question in the case is whether, at the time of the decedent’s fatal injuries, 
he was a “passenger” on or in a common carrier, within the terms of the policy. 


\bout 7:35 in the morning of October 29, 1931, the decedent and a friend 
a Mr. Ishem, arrived at the Southern Pacific Broadway Station in Burlingame, 
Cal., in a taxicab. The cab drew up at a distance of between 25 to 40 feet from 
a train, which was just commencing to pull out of the station. The decedent 
paused a moment, fumbling for money with which to pay the taxicab driver, whe 
told him to go on and pay him that night; whereupon the decedent and his com- 
panion commenced running for the train across the station platform. 


The train was headed north, bound for San Francisco. The two men ran 
somewhat on a diagonal toward the track. Ishem was on the left and a little 
ahead. He did not attempt to board the train, but stopped as he came to it. 

When the two men reached the train, it was moving at a rate of speed 
estimated at from seven to ten miles an hour. 

The decedent was rufining for the front platform of the second to the last 
car on the train, and Ishem was running for the rear platform of the third car 
from the rear of the train. The vestibule doors were open, because, according to a 
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brakeman who testified, “the train was not out of the station.” Another witness 
testified that the vestibule doors were never closed. 

The decedent jumped upon the lower step, his right hand grasping the hand- 
rail, and, while standing there, he was carried to where Ishem stood. 

The cause of the accident, as indicated by the testimony of three of the wit- 
esses, Was tha., as the train moved forward, carrying the decedent to the point 
where Ishem stood, the decedent’s overcoat or the small part of the decedeni’s 
body outside of the vestibule, brushed against Ishem and caused the decedent to 
lose his hold and fall. From the time he jumped on the train until he was carried 
to the point where Ishem stood, the decedent was standing with both feet on. the 
lower step of the car and inside the vestibule, except for a small part of his 
body, which was outside. The decedent was carrying his overcoat over his left 
arm and a brief case in his right hand. After he was on the step, he “apparently 
started to change hands with his overcoat or brief case.” 

The train proceeded about twenty feet when the decedent fell. The cause oi 
his fall is not clear. While, as we have seen, three witnesses said that the 
decedent brushed against Ishem, the remaining witnesses did not know what 
caused him to fall. 

The decedent swung out from the train, holding only with his right hand, 
was thrown against the side of the car, and fell between the platform and _ the 
track, and was crushed, dying at a hospital a few hours later. 

Both sides made timely motions for a directed verdict in their respective 
favor. All such motions were denied, exceptions were duly taken, and the case 
was submitted to the jury. The verdict was for a double indemnity, or $15,000. 
From a judgment rendered on that verdict, the defendant company appeals. 

While there are three assignments of error, our decision upon the first 1s 
determinative of the case. That assignment is to the effect that the trial court 
erred in denying the appellant's motion for a directed verdict as to the appellee's 
claim for double indemnity. The correctness of that assignment, in turn, depends 
upon whether or not the decedent was a “passenger” on the train at the time ot 


his death; or if, as a — of law from the facts in the case, interpreted so as 


to give the appellee the benefit of every substantial conflict, the decedent was not 
a passenger at the time he fell, then clearly the trial court should have directed a 
verdict for the appellant on the double indemnity feature of the case. 

The adjudicated cases dealing with the precise point involved are not 
numerous, particularly those decided by federal courts. Furthermore, there is some 
conflict in the authorities. For these reasons, we will quote frequently and fully 
from the leading cases in point, instead of following our usual practice of quoting 
only a few authorities and citing the rest. 

[1, 2] It may he conceded at the outset that a policy is to be construed 
strictly against the insurance company and liberally in favor of the insured 
Nevertheless, the Supreme Court of the United States has definitely fixed the 
houndaries of this liberality in favor of the insured. In Ripley vy. Railway Passen- 
gers’ Assur. Co., 16 Wall. (83 U. S.) 336, 338, 21 L. Ed. 469, Mr. Chief Justice 
Chase, in dealing with an accident insurance policy, said: “The contract must 
receive the construction which the language used fairly warrants. What was the 
understanding of the parties, or, rather, what understanding must naturally have 
been derived from the language used?” 

{3] Applicable here also is the language of the St. Louis Court of Appeals 
in Mitchell v. German Commercial Accident Co., 179 Mo. App. 1, 161 S. W. 362, 
363, 364: “Though it be that the language of insurance contracts is to be con- 
strued most favorably to the insured and against the insurer with a view to 
effectuating the insurance, and that all doubtful language is to be resolved in 
favor of the insured, the courts are not authorized to seize upon certain and 
definite covenants expressed in plain English with violent hands, and distort them 
so as to include a risk clearly excluded by the insurance contract.” 

The appellee contends that, in a case of this kind, the court should construe 
the word “passenger” in its “plain, ordinary,’ and popular sense.” During the oral 
argument before this court, counsel for the appellee suggested the dictionary 
definition of “passenger,” such as “a person who travels in a public conveyance,” 
as applicable here. But such a definition would include members of a train crew, 
who, even in the “popular” sense, are not considered “passengers.” 
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[4] It must be remembered, after all, that the policy in question is a iegal 
document, solemnly executed, and that such document is being construed in 
court of law. We can see no reason why the parties to this contract did not 
intend that the terms used should have their usual /Jegal signification. Indeed, both 
reason and authority point to the opposite conclusion. 

The term “passenger” is used primarily in contracts, whether express or 
implied, between carriers and those who are transported by them. It would seem, 
therefore, that, for the proper definition of the term “passenger,” we should turn 
to the law of carriers. 

This suggestion, however, has been vigorously resisted by counsel for the 
appellee, both in the brief and in the oral argument. Counsel makes the somewhat 
unusual contention that “passenger” means one thing in the law of carriers and 
quite another in the law of insurance. 

We cannot subscribe to this view, for we believe that it finds support neither 
in logic nor in authority. Both legal reasoning and legal language would become 
hopelessly obscure and confused if definitions, instead of being in truth “definite,” 
could be thus shifted about. 

We believe that the rule is properly expounded in Cooley’s Briefs on Insur- 
ance (2d Ed.) vol. 6, p. 5590: “Policies usually provide for the payment of 
double indemnity if the injury causing disability or death is received under 
certain specified conditions. One of the most common provisions is one that 
provides for double indemnity if the injury is received while riding as a passenge1 
in any conveyance intended for the transportation of passengers. In determining 
who is a passenger within such a clause, the same rules are applied as would 
govern if the action was [were] against the carrier.” (Italics indicate bold-faced 
type in the text.) 

This rule was recognized in the case of Travelers’ Ins. Co. v. Austin, 116 Ga 
264, 42 S. E. 522, 524, 59 L. R. A. 107, 94 Am. St. Rep. 125, in which the Supreme 
Court of Georgia said: “With this in view, the true test to be applied to determine 
whether one injured in a railroad accident can recover from an insurance com- 
pany double indemnity is to inquire whether, presuming that a right of action 
exists against the railroad company, the plaintiff would be entitled to sue that 
company in the capacity of a passenger or an employee.’ 

In that case, the court held that the decedent was solely an employee and not 
a passenger of the company. 

In Berliner vy. Travelers’ Ins. Co., 121 Cal. 458, 465, 53 P. 918, 921, 4! 
L.. R. A. 467, 66 Am. St. Rep. 49, the court said: “These were cases that involved 
the liability of the railroad company for injury to its passengers while right- 
fully upon the engine, and were not cases of accident insurance; but the word 
‘passenger,’ as here used, is evidently intended to designate the character or rela- 
tion the insured sustained to the preprietor cf the conveyance, and are therefor« 
in point.” 

In Quinn v. New York Life Ins. Co., 224 Mich. 641, 195 N. W. 427, 428, the 
Supreme Court of Michigan said: 

“It is further contended that, as between plaintiff and the defendant, a 
different rule should be applied than between plaintiff and the street car company 
on the question whether the insured was a passenger at the moment he was 
struck. 

“Considering the last question, we are unable to see why any distinction should 
he made between the insurance company as a defendant and the street car com- 
pany. At the time the provision, ‘while traveling as a passenger on a street car,’ 
etc.. was adopted by defendant and made a part of its contract, that phrase had 
well-understood meaning in the law, and it is reasonable to suppose that the 
meaning given to it by the courts was well understood and considered by defend- 
ant before making it a part of its double liability, and it was well known by both 
parties when the contract was made that, should the parties afterwards disagrec 
upon the question of liability, the courts would probably give the language the 
same construction they had given it in cases where transportation companies were 
defendants. We cannot agree with defendant in this suggestion.” 

It is true that the decisions in both the Berliner and the Quinn Case, supra. 
were adverse to the insurance company. In the Berliner Case, the policy excluded 
recovery for an accident while the insured was “in or on any such conveyance 
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not provided for transportation of passengers.” The court held that the decedent, 
though rdiing on the locomotive, at the invitation of an official of the railroad, 
at the time of the accident, was, within the terms of the policy, a passenger. 
since “the locomotive is part of the ‘conveyance’ provided for the transportation 
of passengers upon a railroad.” In the Quinn Case, the decedent was struck down 
by a taxicab while he was stepping off, or after he had stepped off, a street car 
that was slowing down to a stop. The court there held that, since there was 
testimony to “justify an inference by the jury that Quinn was struck while in the 
act of alighting, and before he had safely alighted onto the pavement,” he was a 
passenger, and that therefore his widow could recover under the policy. The policy 
in that case covered death “while traveling as a passenger on a street car,” etc. 

The facts of both the Berliner and the Quinn Cases are easily distinguishable 
from those at bar. Hence the judgments there rendered against the insurance 
companies do not detract from the authority of those two cases for the general 
proposition which they lay down; namely, that, for the definition of the term 
“passenger,” the courts must have recourse to the law of carriers. 

To that law we now turn. 

In the language of Judge Sanborn in the case of Purple v. Union Pac. R 
Co. (C. C. A. 8) 114 F. 123, 126, 57 L. R. A. 700: “A contract is indispensabic 
to the relation of carrier and passenger. The minds of the parties must meet upon 
the agreement that the carrier will transport and the passenger will pay for the 
transportation, in the absence of a specific agreement or permission by the proper 
officer of the transportation company that the latter will carry the passenger 
without compensation. This contract of carriage may, i‘ is true, be express or 
implied, but if it does not exist in either form the relation of carrier and 
passenger cannot have been created. An implied agreement to pay fare, and hence 
the relation of carrier and passenger, undoubtedly arises where one enters a 
passenger car and rides towards his destination.” See, also, Fels v. East St. Louis 
& S. Ry. Co. (C. C. A. 8) 275 F. 881-883; Pere Marquette R. Co. v. Strange, 
171 Ind. 160, 84 N. E. 819, 821, 85 N. E. 1026, 20 L. R. A. (N. S.) 1041. 

[5] Like all other contracts, the contract of carriage arises through an offe1 
or invitation, express or implied, and an acceptance, express or implied. When a 
train is stationary at some place where it is the custom of the railroad to take on 
passengers, there is an implied invitation to the general publie to avail itself of 
the company’s transportation facilities by boarding the train. 

[6] But, when the train commences to move, that invitation is withdrawn, for 
it may no longer with physical safety be accepted. 

In Tompkins v. Portland Ry., etce., Co., 77 Or. 174-179, 150 P. 758, 759, the 
late Mr. Justice Bean, a jurist held in high esteem in this circuit, thus formulated 
the rule: “There is little controversy on the question that the stopping of a street 
car at the place where passengers are usually received constitutes an invitation 
to the public to board the car and become passengers. This invitation continues 
while the car is standing. The starting of the car is a withdrawal of the invitation.” 


In Palmer v. Willamette Valley Southern Ry. Co., 88 Or. 322, 171 P. 1169, 
1172, L. R. A. 1918D, 1114, the Supreme Court of Oregon again recognized the 
above principle, in the following language: “While waiting at the depot a stand- 
ing train serves as an invitation to all intending passengers to board it, and the 
invitation carries with it an assurance that the passenger may board the train in 
safety. [Case cited.] But starting the train ordinarily operates as a withdrawal 
of the invitation. [Authorities cited.]” 


[7] Both the rule and the reason therefor are well stated in White’s Personal 
Injuries on Railroads, Vol. II, at §§ 556 and 783, pages 838 and 1176: 


“Nor does a person become a passenger, who gets on a train after it has 
started to move, until he actually reaches a place of safety inside the car and no 
action can be maintained by his representatives, if he falls off the platform and is 
killed, in attempting to get on such train. * * * 


“Boarding or attempting to board a moving train is an improper and danger- 
ous act and in legal contemplation, the invitation of the railroad company is with- 
drawn the very instant the train begins to move. If there is no evidence, therefore, 
of any invitation on the part of the train employees, for the passenger to board 
the moving train, or nothing to show that they knew of the passenger’s attempt 
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and ratified it, there can generally be no recovery for an injury received in sucli 
an attempt.” (Italics our own.) 

The rule has been recognized in the Third Circuit in the case of Trapneli 

Hines (C. C. A.) 268 F. 504, 506, in which Judge Woolley used the following 
language: “The plaintiff did not avail himself of these instrumentalities of safety 
but boarded the train on the wrong side after the train had started; that is, oii 
a side at which the carrier had made no preparation to receive passengers and 
at a time when the carrier had, by starting the train, withdrawn his invitation to 
passengers.” (Italics our own.) 

In Illinois Cent. R. Co. v. Cotter, 103 S. W. 279, 280, 31 Ky. Law Rep. 679, 
the Court of Appeals of Kentucky said: “One who attempts to jump upon a 
rapidly moving train does not become a passenger upon the train, although he 
may have a ticket for it. Dodge v. R. R. Co., 148 Mass. 209, 19 N. E. 373, 2 
L. ROA: -83; 12° Am. St. Rep. S413 os Traction Co. v. State, 78 Md. 409, 
28 A. 397; Hutchinson on Carriers, § 249: 3 Thompson on Negligence, § 2636.” 

A similar statement by the same court is to be found in Kentucky Highlands 
R. Co. v. Creal, 166 Ky. 469, 179 S. W. 417, 418, Ann. Cas. 1917C, 1205, which 
cites the Cotter Case, supra, and is published, with annotations, in L. R. A. 
1916B, at pages 830-835. 

Again, in Mathews v. Metropolitan St. Ry. Co., 156 Mo. App. 715, 137 S. W. 
1003, 1005, the Kansas City Court of Appeals said: “It is clear that the attempt 
of Mathews to board the car after it had left the usual stopping place, and was 
starting up the incline, did not create the relationship of passenger and carrier.” 

The Supreme Court of Missouri adopted this doctrine in the case of Schepers 
v. Union Depot R. Co., 126 Mo. 665, 29 S. W. 712, 714, where it said: “It follows 
from what has been said that plaintiff did not become a passenger by a mere 
attempt on his part to board the car while in motion, as is declared by thi- 
instruction. There must have been some act on the part of the carrier indicating 
an acceptance. Stager v. Ry: Co., 119 Pa. 70, 12 A. 821.” See, also, Lee v. Baker 
(Tex. Civ. App.) 251 S. W. 580; Schaefer v. St. Louis & S. Ry. Co., 128 Mo. 64, 
30 S. W. 331, 332; 4 R. C. L. §§ 489, 490, 493, pp. 1029-1033, 1036-1039. 

[8] But, as we have seen, although the intending passenger fails to become 
a passenger in fact. and in law, by merely attempting to board a moving train, he 
does become a passenger when he reaches a place of safety. In the instant case, 
however, the event itself shows that decedent never reached a place of safety: 
else he would not have been killed! His position upon the lower step of the ca 
was of so brief a duration, and his lack of equilibrium during that instant o1 
time was so evident, that it would be paradoxical to say that the decedent had 
reached a place of safety at the time he fell off the car. His attempt to board the 
train, and his fall therefrom were in reality parts of the same operation—an 
operation by which the decedent attempted, but unsuccessfully attempted, to attain 
the status of passenger. 

[9] It is true that the policy provides for double indemnity for injuries sus- 
tained while the insured is on the platform, steps, or running board of a public 
conveyance. But the very same clause also provides that the insured is to be a 
passenger on such conveyance. Therefore, if the decedent had failed to reach the 
status of passenger when he fell off the train, his beneficiary is not entitled to 
recover the double indemnity. 

Emphasis upon the “place of safety” rule was given by the Supreme Court of 
Massachusetts in the case of Merrill v. Eastern R. Co., 139 Mass. 238. 1 N. E. 548. 
550, 52 Am. Rep. 705, where the decedent first had been traveling on the engine, 
but got off at a station and, after the train had started, got on the front platform 
of the front passenger car. He stood on the step of the platform, facing inward, 
and, after the train had gone from a quarter to half a mile, fell off, and was killed. 
Of such a situation, the Supreme Court of Massachusetts said: “Then, supposing 
that his start upon the engine did not give a character to his subsequent rela- 
tion to the defendant, and that the deceased was in the same position as if he had 
attempted to get on at East Salisbury for the first time, it is clear that when he 
attempted to get upon the moving train after it had started, he was outside of 
any implied invitation on the defendant’s part, and did not at once acquire the 
rights of a passenger in the hands of a carrier. We may admit that if he had 

‘eached a place of safety, and seated himself inside the car, the hailment of his 
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person to the defendant would have been accomplished, and that he would not 
have been prevented from asserting such rights because of his improper way of 
getting upon the train. But we thing that he could not assert them until he 
had passed the danger which met him at the threshold, and put himself in the 
proper place for the carriage of passengers.” See also, Horowitz v. Jefferson 
County Traction Co. (Tex. Civ. App.) 188 S. W. 26, 28. 

The appelle insists that cases involving the liability of a carrier to its passen- 
gers should not regarded as authority in the present litigation, which involves 
an insurance company. But the reason for the doctrine upon which we are here 
relying is the same, whether the case involves a carrier or an insurance company ; 
namely, a person acquiring the full status of a passenger is known to occupy 
an extremely safe situation, while one who is attempting to board a moving train 
is in a precarious state. 

The appellant suggests this reason in its brief, and the appellee has attempted 
to answer the point by a resort to satire and a quotation from Mark Twain. 
Nevertheless, this reason for the rule finds its sanction in the law. 

Discusisng the double indemnity clause in a connection not applicable here, 
Fuller, in his Accident and Employers’ Liability Insurance, c. 4, p. 334, goes on 
to use language that does recognize the reason for the rule to which we are here 
adhering : ‘The theory of this clause is that the interior of a passenger car is a 
place of exceptional safety, and in view of the slight risk to one seated there, the 
msurance company can contract to pay a double indemnity in the event of injury 
or death.” 

It is true that the learned author was not there discussing a policy containing 
the terms that form part of the policy in the instant case; but his observations 
regarding the reason for the rule-—namely, that a passenger is in an exceptionally 
sate situation—are in point here. The applicability of the rule itself to the instant 
case has been established, we believe, by the authorities already cited, which 
indicate when the status ot passenger is acquired. Even under the present 
policy, as we have seen, the insured cannot recover unless he has in fact and in 
law acquired the status of passenger. 

In Fuller’s treatise, there is quoted as an annotation to this same chapter 
4, at pages 333, 334, the case of Wallace v. Employers’ Liability Assur. Corp., 
26 Ont. L. Rep. 10, in which the court said: “It is common knowledge that the 
vast majority of street car accidents occur in connection with ente ring or leaving 
the car; injuries to those in or on the cars being limited to the rarer cases of 
collisions, or the car running off the track.” 


In Anable v. Fidelity & Casualty Co., 73 N. J. Law, 320, 63 A. 92, the Supreme 
Court of New Jersey said: “Nor is there any reason discoverable why the contract 
should not be construed in accordance with its plain language. The risk for 
which the defendant contracted to pay double insurance, was without doubt 
regarded as distinctly less hazardous than the single insurance risk. A passenger 
in) a public conveyance who keeps himself within a car, or on a steamboat, is 
regarded as subjected to the slightest risk; while the act of getting on or off 
moving trains, involves a considerable degree of peril.” 


The Court of Errors and Appeals of New Jersey affirmed the foregoing 
case for the reasons stated in the opinion of the Supreme Court. 74 N. J. Law, 
686, 65 A. 1117. 

The appellee insists that full force should be given to the words “platform, 
steps, or running board.” In this contention, the appellee is quite correct. But 
equal force should be given to the words “while a passenger.” If the appellee 
has not brought herself within all the conditions precedent to recovery under 
the policy, she cannot be awarded double indemnity. 


For the foregoing reasons, we do not believe that the decedent was a 

passenger” at the time he was killed, and that therefore the appellee is not 

called to double indemnity under the policy. The court below should have 
directed a verdict to that effect. if 


Accordingly, the judgment is reversed, and the case remanded, with instruc- 
‘tons to the District Court to enter a judgment for the appellee in the principal 
sem of $7,500 instead of $15,000. Interest at 7 per cent. on said sum of $7,500 
is to be allowed to the appellee from November 9, 1931. 

Judgment reversed and remanded, with instructions. 
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ORDER OF UNITED COMMERCIAL TRAVELERS OF AMERICA 
v. SINGELTARY. 
Supreme Court of Florida. June 28, 1933. 
149 Southern Report 480. 
Rehearing Denied Aug. 2, 1933. 
1. INSURANCE. 

Accident policy barring recovery for injuries intentionally inflicted by 
others precludes recovery for injury which indirectly and immediately results 
irom intentional act of another, intending to injure insured, and which was 
reasonably foreseeable as direct result of act. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

2. INSURANCE. 

Accident policy barring recovery for injuries intentionally inflicted by others 
permits recovery where injury was not directly caused by intentional act, but 
by subsequent happening not intended or foreseen by assailant. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

En Banc. 

Error to Circuit Court, Jackson County; Amos Lewis, Judge. 

Action by Walter J. Singeltary against the Order of United Commercial 
‘Yravelers of America, a corporation. Judgment for plaintiff, and defendant 
brings error. 

Athrmed by divided court. es 

James H. Finch, of Marianna, and E. W. Dillon, of Columbus, Ohio, for 
plaintiff in error. : ; . 

John H. Carter and John H. Carter, Jr., both of Marianna, for defendan: 
in error. 

Per Curiam. 

In an action on a policy of insurance, the declaration contains the following: 

“The defendant in consideration of the plaintiff's application for membership 
end benefits of the Order, and of the application fee paid by him, about Nov 
12, 1925, accepted plaintiff as a member in ‘Class A’, and insured him for benefits 
against certain bodily injuries that might occur to him by accident. A copy of 
luis certificate of membership is hereto attached marked Exhibit ‘A’ and _ is 
made a part of this declaration. That afterwards, to-wit, about July 7, 1930, 
tle plaintiff being a member in good standing and entitled to the benefits 
accruing to members in his class suffered injury in the total loss of both eyes, 
by accidental means within the terms of said certificate, and the Constitution 
and By-laws of the Order, to-wit: gun shot wounds to the injury and damage of 
the plaintiff of $3,000.00.” 

A plea contains the tollewing: 

_ “This defendant avers that it is expressly provided by the Constitution of 
ihis defendant Company, in force and effect at the time of said injury, and 
made a part of the contract of insurance between the plaintiff and this defendant, 
that this defendant should not be liable to any person for any benefit, compen- 
sation or damage resulting from injuries intentionally inflicted by others except 
where such injuries are inflicted for the sole purpose of burglary or robbery, 
or by an insane person, the intent to commit burglary or robbery to be estab- 
lished by the claimant and the insanity to be established by a court having 
competent jurisdiction. And this defendant avers that the injury sustained by 
the plaintiff, of which he complains, was intentionally inflicted by others, and 
that it was not inflicted tor the sole purpose of burglary or robbery, nor was 
such injury inflicted by an insane person; and that therefore the plaintiff is 
not entitled to recover any sum whatever from this defendant.” 

The policy contains a provision that: 

“This Order shall not be liable to any person for any benefit for any death, 
disability or loss of time resulting from * * * injuries (fatal or otherwise) 
intentionally inflicted by others (except where such injuries are inflicted for 
the sole purpose of burglary or robbery or by an insane person, the intent to 
commit burglary or robbery to be established by the claimant and the insanity 
to be established by a court having competent jurisdiction).” 

The person who fired the gun causing the injury testified: 

“I don't know whether he was hit in the eyes or not, I shot him in the face 
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1] know. I shot him in the face between the eyes or about the eyes, but I 
couldn't state of my own knowledge that he was shot in the eyes.” 

“I intended to defend my life. I had no intention of shooting his eyes 
out, and I did not intend to shoot at his body, but I shot him with the purpose 
and intention of killing him. I shot at his head to kill him and not to put 
his eyes out.” 

This and other evidence show an injury intentionally inflicted, though the 
injury was not fatal as intended. 

Verdict and judgment for $3,000 were rendered for the plaintiff, and defend- 
ant took writ of error. Plaintiff in error in effect contends that the person who 
fired the gun intentionally shot the defendant in error in the face, and in so 
doing intentionally injured the defendant in error by putting out both eyes, 
and that there can be no recovery under the policy though the intention was 
not to put out the eves but to kill. Defendant in error claims a right to recover 
on the ground that the intention was to kill and not to put out the eyes. The 
question is whether the intentional act must relate o a particular injury definitely 
‘intended or to an injury that should have been foreseen as a probable result 
of the intentional act. 

[1] Where an insurance policy excepts from its liability provisions “injuries 
itentionally inflicted” upon the insured by another, there can be no recovery 
‘or an injury that indirectly and immediately results from an intentional act 
of another, with intent to injure the insured, the nature of which injury 
reasonably could have been foreseen as a direct result of the intentional act. 
Matson vy. Travelers’ Ins. Co., 93 Me. 469, 45 A. 518, 74 Am. St. Rep. 368: 
Travelers’ Protective Ass’n of America vy. Weil, 40 Tex. Civ. App. 629, 91 S. W 
$86: Washington v. Union Casualty & Surety Co., 115 Mo. App. 627, 91 S. W. 
988: 1 C. J. 43. 

{2} There may be a recovery where the injury alleged was not directly 
caused by the intentional act of another that is complained of, but by a subse- 
Guent happening, as where in an action a policy for an accidental death it is 
shown that an intentional blow in the face caused the person intentionally struck 
to fall on a hard surface which fractured the skull causing death, when the blow 
was made with no intent to kill but with intent to strike; the death being caused 
by a fall which was not intended or foresene by the assailant. In such case the 
death was due to the fall, striking the head on a hard surface, and not to the 
hlow intentionally inflicted _ the insured by his assailant with no intent to 
iall, See Union Accident Co. v. Willis, 44 Okl. 578, 145 P: 812, L. R. A. 1915D, 
{58, and notes in Ann. Cas. 1914C, page 1236 et seq. 

The foregoing statement, in so far as the law this case is therein announced, 
is agreed to by every member of this court. But the court is evenly divided 
as to whether or not the case should be reversed solely on the facts, in view of 
the jury’s verdict and its approval by the trial judge, finding the facts in favor 
of the plaintiff on the issues made by the defendant’s special plea, referred to 
in the previous statement. 

_ Mr. Chief Justice Davis, Mr. Justice Terrell, and Mr. Justice Buford are 

of the opinion that on the facts as found by the jury, the verdict and judgment 
hould not be disturbed. Mr. Justice Whitfield, Mr. Justice Ellis, and Mr. 
Justice Brown are of the opinion that the evidence is legally insufficient to 
sustain the verdict and that therefore the judgment should be reversed. 

Under the circumstances, the judgment will be affirmed by an evenly divided 


court, on the authority of State v. McClung, 47 Fla. 224. 37 So. 51. 
Affirmed. 


Davis, C. J., and Whitfield, Ellis, Terrell, Brown, and Buford, JJ., concur. 


NOEL v. CONTINENTAL CASUALTY CO. No. 3160. 
Supreme Court of Kansas. July 8, 1933. 
23 Pacific Reporter (2d) 610. 
1. INSURANCE. 
“Loss of member of body” as used in accident policy, unless modified by other 


language, carries common meaning of term “loss” which is loss of beneficial use 
of members. 


(For other cases, see Insurance, Dec. Dig. § 527.) 
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2. INSURANCE. 

Where contract for accident insurance was made from insurer’s circular used 
by soliciting agent, which circular specified definite indemnity for accidental loss 
of thumb and finger, without defining word “loss” but policy, in type smaller than 
schedule of losses, provided that “loss of thumb and index finger means severance 
at or above the metacarpal-phalangeal joints,” policy held properly reformed by 
deleting definition therefrom (Rev. St. Supp. 1931, 40—235, 40—1109). 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 
3. INSURANCE. 

Whether accidental injury to insured’s thumb and index finger resulted in loss 
of their beneficial use held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
4. INSURANCE. 


Trial court cannot retain jurisdiction of action on accident policy to allow ad- 
ditional attorney’s fees to insured in event insurer appeals and trial court’s judg- 
ment is affirmed (Rev. St. Supp. 1931, 40—256). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Syllabus by the Court. 

1. The loss of a member of the body, as used in accident insurance, unless re- 
stricted or modified by other language, carries the common meaning of the term 
“loss,” which is the loss of the beneficial use of the member. 

2. When a contract for accident insurance is made from a circular furnished 
by the insurance company and used by its agent in soliciting business, which cir- 
cular states definite indemnity to be paid for accidental loss of thumb and index 
finger, without other language defining the word “loss,” and the policy, when is- 
sued, contains the definition that “loss of thuml and index finger means sever- 
ance at or above the metacarpal-phalangeal joints,” the policy is not as contracted 
for, and in an action to reform the policy the court was justified in deleting from 
the policy the definition therein contained. 

3. The question whether an accidental injury to the thumb and index finger, 
is such as to result in the loss of their beneficial use is a question of fact for the 
jury 

4. Our statute (R. S. 1931 Supp. 40—256) authorizes the allowance of attor- 
neys’ fees to plaintiff in an action such as we have here, but does not authorize the 
court to retain jurisdiction of the action to allow additional attorneys’ fees in the 
event an appeal is taken and the judgment of the trial court is affirmed. 

Appeal from District Court, Wyandotte County Division No. 3; William H. 
McCamish, Judge. 

Action by Joseph E. Noel against the Continental Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. 

\ffrmed in part and reversed in part. 

R. C. d’Autremont, of Chicago, Tll., and H. S. Roberts, of Kansas City, for 
appellant. 

Justus N. Baird and Elmer E. Martin, both of Kansas City, for appellee. 

Harvey, Justice. 

This is an action to reform an accident insurance policy and to enforce it as 
reformed. Trial was to the court, with the aid of a jury, and resulted in judg- 
ment for plaintiff. Defendant has appealed. 


The plaintiff, Joseph E. Noel, was employed by a railroad company at Kansas 
City as a car oiler. Defendant is a corporation engaged in the business of writing 
policies of insurance against bodily injuries caused by accident, and perhaps other 
forms of policies, and advertises itself as “The Railroad Man’s Company.” L. W. 
Dearing was an agent of the defendant at Kansas City and appears ‘to have had 
authority to solicit insurance for defendant, take applications in writing for insur- 
ance, collect the premiums for the policies, and to accept offered applications, al- 
though the policies were written at the home office of defendant. Dearing had 
heen acquainted with Noel for about five years. On March 9, 1931, Dearing met 
Noel at the waiting room at the railroad yards where Noel was employed. Several 
other railroad men were present. He talked with Noel about making an applica- 
tion for an accident policy and explained the policy. Noel seemed to be interested 
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Dearing had with him a circular furnished him by defendant to be used for adver- 
tising purposes and in soliciting insurance. This circular stated: “The ‘New Pilot’ 
and ‘New Safety’ policies pay: in event of accident” scheduled losses including 
“For the loss of thumb and index finger one-half the principal sum.” It also con- 
tained a statement of the amount of accident indemnity and hospital benefits. 
While soliciting the insurance from Noel, Dearing wrote on this circular the 
amount, $5,000, the policy would pay in the event of accident for any loss which 
was double the principal sum; $2,500 for the full principal sum, and $1,250 for the 
loss of thumb and index finger, one-half the principal sum. He also wrote thereon 
the amount of accident indemnity of $80 per month and the maximum hospital 
benefits, $160, and that the premium was $40 per year, payable in ten monthly pay- 
ments of $4 each, the first payment to be May Ist. He also wrote across the face 
of the circular “Acc’d offer, 3—9—31,” and signed his name, “L. W. Dearing,” and 
delivered it to Noel. On the same occasion Noel signed a written application for 
insurance. This was in the form of questions and answers, but it did not mention 
any specific kind of insurance applied for. Noel also executed a “paymaster’s or- 
der” to the paymaster of his employer directing him to pay defendant out of his 
salary or wages, as they became due, $4 per month, beginning May 1, 1931, for ten 
months, in payment of the premium on the policy. Dearing took the application 
for insurance Noel had executed and the paymaster’s order, and presumably for- 
warded them to the home office of defendant. In about ten days plaintiff received 
from defendant a “New Pilot” accident policy of insurance. The principal sum 
named in the policy was $2,500. In part I, paragraph B, of the policy is set out in 
hold blackface type a schedule of the losses arising from accident, for which dou- 
ble the principal sum, or the principal sum, or one-half the principal sum would he 
paid. Included in this schedule so printed was “For loss of thumb and index fin- 
ger of either hand . . . one-half said principal sum.” Directly following this 
schedule in the policy is a paragraph, printed in much smaller type than the sche- 
dule, providing for monthly indemnity for the period between the date of the ac- 
cident and the actual loss as shown by the schedule, and following that, in the 
smaller type, is a paragraph which, so far as here pertinent, reads: “Loss, as above 
use| with reference to . . . thumb and index finger, means complete severance at 
or- above the metacarpal-phalangeal joints.” 


Part II of the policy provides for annual increase of benefits, not material in 
this case. Part III provides for monthly accident indemnity where there is total 
or partial loss of time, when there has not been a complete loss of a member, as 
set out in the schedule, part I, paragraph B. Part IV of the policy provides for 
double indemnity, which is not applicable in‘ this case; part V for hospital indem- 
nity, and part VI for surgical operations. 

On January 2, 1932, while oiling a moving train, Noel’s foot caught on a wire 
and he fell in such a way that a part of his left hand was on the rail and his thumb 
and index finger were mashed by the wheels of the car. As a consequence of this 
he had to go to the hospital, where he remained until the 2d of February. On Jan- 
uary 11th the thumb was amputated back of the first joint and the finger ampu- 
tated about halfway between the second and third joints. Neither the thumb nor 
finger was severed at or above the metacarpal-phalangeal joints. Plaintiff was not 
able to return to work until March 16, 1932. 

In this action plaintiff's principal contention was that the contract of insur- 
ance was made on March 9, 1931, when Dearing exhibited the circular and explain- 
ed its provisions and he made his application for insurance, which was then ac- 
cepted, and he gave his paymaster’s order for the payment of the premium; that 
under this contract, so far as the accidental injury which he sustained is concerned, 
it provided that the company would pay “For the loss of thumb and index finger 
$1,250, one-half the principal sum”; that at the time this contract was made these 
words were not qualified or limited in their meaning; that the ordinary meaning of 
such language is that the loss of the thumb and index finger is the loss of their 
use as useful members of the hand. Plaintiff's action primarily is based upon the 
claim that the contract, as made and accepted, did not include what was later con- 
tained in the policy, that the “loss of thumb and index finger means complete 
severance at or above the metacarpal-phalangeal joints,’ and that the contract, 
having been made without including those words, the policy should be reformed 
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by striking them out, or considering the policy as though it did not contain those 
words. Under plaintiff’s interpretation of the contract, defendant’s liability was 
for the loss of the thumb and index finger, $1,250, as provided by part I, paragraph 
B, of the policy, and the additional benefits provided for hospital and surgical op- 
erations provided for by parts V and VI of the policy. 

Defendant contended that it had no liability under part I, paragraph B, of the 
policy for the reason that there had not been a complete severance of the index 
finger and thumb at or above the metacarpal-phalangeal joints, but that its liabil- 
ity to plaintiff was under part III of the policy relating to monthly indemnity for 
total and partial loss of time, and under parts V and VI of the policy relating to 
hospital indemnity and surgical operations. 

[1] The loss of a member of the body, as used in an accident insurance policy, 
unless restricted or modified by other language, carries the common meaning of 
the term “loss,” which is the loss of the beneficial use of the member. Obviously 
this may occur when there is not a complete severance of the member from the 
body. Travelers’ Ins. Co. v. Richmond (Tex. Civ. App.) 284 S. W. 698; Conti- 
nental Casualty Co. v. Linn, 226 Ky. 328, 10 S.W.(2d) 1079; Jones v. Continental 
Cas. Co., 189 Iowa, 678, 179 N. E. 203, 18 A. L. R. 1329; L. E. Mut. L. & A. Ins. Co. 
v. Meeks, 157 Miss. 97, 127 So. 699; Moore v. A&tna Life Ins. Co., 75 Or. 47, 146 
P. 151, L. R. A. 1915D, 264, Ann. Cas. 1917B, 1005; Bowling v. Life Ins. Co. of 
Va., 39 Ohio App. 491, 177 N. E. 531; Citizens’ Mut. Life Ass’n v. Kennedy (Tex. 
Civ. App.) 57 S.W.(2d) 265; Sneck v. Travelers’ Ins. Co., 88 Hun, 94, 34 N. Y. 
S. 545: Sheanon v. Pacitic Mutual Life Ins. Co., 77 Wis. 618, 46 N. W. 799, 9 L. 
R. A. 685, 20 Am. St. Rep. 151; Lord v. American Mutual Accident Ass’n of Osh- 
kosh, Wis., 89 Wis. 19, 61 N. W. 293, 26 L. R! A. 741, 46 Am. St. Rep. 815; Berset 
v. New York Life Insurance Co., 175 Minn. 210, 220 N. W. 561; Sisson v. Supreme 
Court of Honor, 104 Mo. App. 54, 78 S. W. 297; International Travelers’ Ass’n v. 
Rogers (Tex. Civ. App.) 163 S. W. 421. 

[2] At the time the contract of insurance was agreed upon, March 9, 1931, 
Dearing did not exhibit a sample policy to Noel, but showed him the circular pre- 
viously described, which used the term, “loss of thumb or index finger,” without 
qualifying language. He testified that he explained to Noel that the term meant 
severance back of the metacarpal-phalangeal joint, but there was an abundance of 
evidence on plaintiff's behalf that no such explanation was made. The court sub- 
mitted that controversy to the jury, under proper instructions, and the jury found, 
in answer to a special question, that no such explanation was made, but on the 
other hand that Dearing intentionally induced the belief on the part of plaintiff 
that payment would be made if he sustained a substantial loss of his thumb and 
index finger as functional members of the body by reason of accident. This find- 
ing of the jury is abundantly sustained by the evidence, it was approved by the 
trial court, and is conclusive on that point here. 

Since the contract was made, both with the oral understanding and with the 
natural meaning of the term as stated in the circular used as the basis for nego- 
tiations, that the term should have its ordinary meaning, the trial court was justi- 
fied in treating the policy as though it did not contain words of limitation upon 
that liability. 

Noel was justified in believing that the circular furnished by defendant and 
used by Dearing as a basis tor their negotiations correctly stated the terms of 
the policy to be issued. Our statute (R. S. 1931 Supp. 40—235) prohibits the 
use by an insurance company in a circular of a statement of any sort misrepre- 
senting the terms of the policy to be issued, or the benefits promised thereby. 
Jt defendant planned to issue a pclicy containing a definition of loss of thumb 
and index finger differing from that which the words themselves normally would 
imply, it should have stated that limitation in its circular. 

There is another reason for disregarding this limiting definition in the policy. 
Our statute (R. S. 1931 Supp. 40—1109) provides in brief, among other things, 
that no policy of insurance against loss by accident shall be issued unless the 
exceptions of the policy be printed with the same prominence as the benefits 
te which they apply. This was not done in this policy. Appellant contends 
that the definition of loss printed in smaller type in the policy than the schedule 
of losses is not an “exception,” hence that the statute does not apgly. But this 
is hardly an accurate analysis of the policy. The words “loss of thumb and 
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index finger,” as used in the schedule of accidents to which benefits apply, as 
previously pointed out, meant the loss of the beneficial use of those members. 

\When in a succeeding paragraph, and in smaller type, the defendant attempted 
to limit those benefits to cases only in which there was an actual severance at 
or above the metacarpal-phalangeal joints, it placed in the policy a limitation 
cr exception to its liability previously embodied therein. We think the statute 
applicable. See Stewart v. Mutual Benefit Health & Acc. Ass'n, 135 Kan. 138, 
9 P.(2d) 977. 

Turning now to the points argued by appellant. It is contended the court 
erred in overruling its motion for judgment on the pleadings and the opening 
statement of counsel, and in overruling its objection to the introduction of 
evidence. The points are not well taken. The arguments are predicated upon 
the theory that defendant was bound by the provision of the policy defining 
loss of thumb and index finger to mean severance at or above the metacarpal- 
phalangeal joints. This argument overlooks the allegations of the petition 
for the reformation of the policy to accord with the contract made between the 
parties. - 

Appellant next complains of the introduction of evidence. In part this is 
predicated upon the same theory, namely, that defendant is bound by the 
language of the policy; but, since a cause of action for reformation of the policy 
was stated, evidence tending to support those allegations was proper. The court 
admitted evidence tending to show plaintiff had lost the beneficial use of the 
ihumb and index finger. This evidence was proper as the issues were framed. 
Plaintiff testified to pain in an attempted use of the thumb and finger. Defend- 
ant objected to that, and the court told the jury this was not an action for 
damages, hence that nothing could be allowed for pain, and the evidence per- 
taining thereto should be disregarded. 

{3] Appellant contends the demurrer to ‘the evidence should have been 
sustained; but this was properly overruled. Whether plaintiff lost the beneficial 
use of his thumb and index finger was a question of fact for the jury. (See cases 
above cited.) It was submitted to the jury under appropriate instructions. The 
jury found plaintiff had sustained such loss and this finding is supported by 
the evidence. 

_ Some criticism is made of the instructions given by the court and of the form 
of special questions submitted to the jury. We have examined these and find 
uothing seriously wrong with them. 

[4] Appellant complains because the court allowed plaintiff an attorney’s 
tee of $400. The statute (R. S. 1931 Supp. 40—256) is applicable to the case 
and authorizes the allowance. However, the court attempted to reserve author- 
‘ty to allow an additional attorney's fee to plaintiff in the event the defendant 
appealed the case to this court and the judgment of the trial court should be 
atiirmed. Appellant complains of that. The point is well taken. The statute 
does not give the court such authority. An attorney’s fee in such cases should 
he allowed at the time of judgment so that defendant may appeal from that as 
‘rom other parts of the judgment. Appellant raises a question brought out 
in the evidence concerning the contract for attorney's fees between plaintiff 
and his attorneys. The statute allowing attorneys’ fees in these cases is 
designed, generally speaking and in the ordinary cases, to allow plaintiff to 
receive for himself the full amount of his loss without having to pay a part of it 
for attorneys’ fees. Whether the contract between plaintiff and his attorneys 
1s one that is fair and proper is not a matter with which appellant is concerned. 
Since no one else is complaining of it here, it is not properly before us, and for 
ihat reason we decline to pass upon it. 

As it pertains to appellant, there is no error in the record. except the 
reservation of the trial court to allow additional attorneys’ fee. On this point 
the judgment of the court below is reversed. In all other respects it is affirmed. 


—— 


BAUM v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
Supreme Court, Appellate Term, First Department. June 23, 1933. 
265 New York Supplement 786. 
INSURANCE. 
That insured was confined in prison held not to preclude recovery for dis- 
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ability from disease under health policy conditioned that disease shall prevent 
insured from performing duties pertaining to occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Appeal from City Court of New York. 

Action by Alfred F. Baum against the Equitable Life Assurance Society of 
the United States. From a judgment dismissing the complaint, plaintiff appeals. 

Reversed, and new trial ordered. , 

Action to recover on an accident and health insurance policy issued by the 
defendant insuring “the person named as applicant for this policy, * * * irom 
bodily injuries effected during the term of this policy solely through external, 
violent and accidental means, and against disability from disease contracted during 
the term of this policy * * * if such disease shall wholly and continuously 
disable the insured and prevents him from performing any and every duty per- 
taining to his occupation.” 

Argued June term 1933, before Levy, Callahan, and Untermyer, JJ. 

Francis Finkelhor, of New York City, for appellant. 

alexander & Green, of New York City (James D. Ewing, of New York ‘City 
of counsel), for respondent. 

Per Curiam. 

Under the provisions of the policy, the plaintiff is not precluded from recover- 
ing for disability resulting from disease by reason of the fact that he was cci- 
fined in prison during the period of disability. We construe the policy as providing 
for compensation for the disability rather than for indemnity for loss of earnings 
(Suttles v. Railway Mail Association, 156 App. Div. 435, 141 N. Y. S. 1024), and 
we construe the provision of the policy that the disability must be such as te 
“prevent him from performing any and every duty pertaining to his occupation” 
as descriptive of the disease which shall entitle the plaintiff to disability payments 

Judgment reversed, and new trial ordered, with costs to appellant to abide the 
event. All concur 





MID-CONTINENT LIFE INS. CO. v. CHRISTIAN. No. 
Supreme Court of Oklahoma. April 12, 1932. 
Rehearing Denied June 21, 1932. 
Application for Leave to File Second Petition for Rehearing Denied Novy. 1, 1932 
Second Application to File Second Petition for Rehearing Denied July 12, 1933 
23 Pacific Reporter (2d) 672. 
1. INSURANCE. 


Amount recoverable under health and accident policy for disability must be 
determined hy terms of policy. 


21252 


(For other cases, see Insurance, Dec. Dig. § 524.) 
2. INSURANCE. 

\mount recoverable for breach of health and accident policy is not determin- 
able under same rule as recovery on breach of life policy. 

(For other cases, see Insurance, Dec. Dig. § 237.) 
4+. INSURANCE. 

Under terms of health and accident policy, insurer’s termination of policy at 
premium paying time held not to affect claim accruing prior thereto. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

Syllabus by the Court. 

Where plaintiff secures a health and accident policy from defendant, under 
the terms of which defendant agrees to pay plaintiff weekly payments for dis- 
ability, the amount to be recovered under said policy is determined by the terms 
of said policy. 

The amount to be recovered for the breach of a health and accident policy 
is not to he determined under the same rule as a recovery upon the breach oi a 
life insurance policy, and, where the trial court instructs the jury upon principles 
of law applicable to the recovery under life insurance policy, but not applicable 
to the recovery under a health and accident policy, the same is reversible error, 
and will be reversed upon appeal. 

3. Where defendant issues an insurance policy to plaintiff under the terms of 
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which said policy may be canceled at any premium paying time, but said policy 
has a proviso therein that said termination shall be “without prejudice to any 
claim then existing and for which due notice has been filed at the home office 
of the company,” the termination of the said policy by the insurance company does 
not in any way affect a claim that had-accrued prior thereto. 

4. Record examined in the case at bar, and held, that the trial court committed 
reversible error in its instructions to the jury, and that the judgment of the trial 
court should be reversed and said cause remanded for a new trial. 

Appeal from District Court, Kiowa County; E. L. Mitchell, Judge. 

Suit by Cleve Christian against the Mid-Continent Life Insurance Company. 
Judgment for the plaintiff, and the defendant appeals. 

Reversed, and cause remanded. 

Application for leave to file second petition for rehearing denied; Riley, J., 
dissenting. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiff in 
error. 

James R. Tolbert, of Hobart, Richmond Duvall, of Oklahoma City, and Miles 
G. Tolbert and George L. Zink, both of Hobart, for defendant in error. 

CuLiison, Justice. 

Plaintiff instituted suit seeking to recover on a health and accident policy 
issued by defendant. The cause was tried to a jury, and resulted in a verdict toi 
plaintiff, from which judgment of the court defendant appeals. 

The parties will he referred to as they appear in the trial court. The record 
discloses that plaintiff made application to defendant for a health and accident 
policy, and that, as a result of said application, defendant issued to plaintiff its 
health and accident policy, providing for an annual premium of $94 per year. 

Said amount accompanied the application. The policy was dated October 14, 
1927. In August, 1928, plaintiff suffered a severe attack of kidney trouble, com- 
pletely incapacitating him for any work, and necessitating continuous medical 
attention. 

Plaintiff filed a claim with defendant for payments under the terms of his 
health and accident policy, but defendant refused to honor said claim. Defendant 
also attempted to terminate the policy, and tendered back to plaintiff the amount 
of premium paid at the time said policy was issued. 

Thereupon plaintiff filed this suit, secking to recover the value of the health 
and accident policy. He asks for damages in an amount to be computed upon the 
period of time covered by plaintiff’s life expectancy under the conditions of his 
health, considered in connection with the amount to be paid weekly as disability 
under the policy. 

Defendant’s first assignment of error is that the 
jury certain instructions excepted to by defendant. 

[1-3] The consideration of said question of error necessitates a review of the 
instructions given by the court, to which defendant saved exceptions, the theory oi 


law under which the case was tried, the instructions given by the trial court, and 
the law applicable to the case at bar. 


In instruction No. 3, the court, in substance, instructed the jury that, if defend- 
ant wrongfully repudiated its contract of insurance, plaintiff is entitled to recover 
a sum of money equal to the present worth of such policy based upon his life 
expectancy. “In finding the life expectancy, you will take into consideration the 
expectancy of life of a normal individual of plaintiff's age, as shown by the 
mortality tables, less such time as you believe his present condition of health will 
shorten that life expectancy. After determining his life expectancy, you will 
ascertain the amount that would be paid under the terms of the policy had the 
same not been repudiated and from said amount you will deduct the annual 
premium required to be paid, for his life expectancy. From the sum thus ascer 
tained you will ascertain the sum of money which, if paid now with interest at 
6 per cent., will equal such sum, if paid in installments as provided by the policy 
during the period of the life expectancy of plaintiff. To the sum so ascertained 
you will give plaintiff credit for the amount of interest which would have accrued 
to plaintiff had he paid the interest annually instead of in bulk, and the amount 
so found will constitute the present worth of the policy and the measure of dam- 
ages the plaintiff should recover on his first cause of action.” 


court erred in giving to the 





1124 The Insurance Law Journal, Vol. 81 [Dec., 1933 


By instruction No. 8, the court instructed the jury, in substance, that, if 
plaintiff became ill on or about August 8, 1928, and since such time necessarily and 
continuously confined within doors or partially confined, as heretofore defined, and 
disabled from performing his work, and that such total disability will continue 
during plaintiff’s life expectancy, then and in that event plaintiff is entitled to 
recover on the first cause of action damages amounting to the present worth ot 
the policy. 

In our consideration of said matter and in determining whether or not tier: 
was error in the giving of said instructions, we should first investigate the terms 
and conditions of the insurance contract, which is the basis of this suit. 

The insurance contract is a health and accident policy, and in this case we 
are in no wise confronted with that portion of the policy pertaining to accidental 
injuries. 

The portion of said policy covering health insurance is the only part of said 
policy applicable in our consideration of said cause. 

Said policy contains the following pertinent parts: 

“Article A. Full Life Time Indemnity for Confining Sickness. 

“Part 1. If such sickness, necessarily and continuously confines within doors 
and totally disables the insured from performing any and every kind of duty 
pertaining to his occupation, the Company will pay him at the rate of $50.00 per 
week as long as he lives and suffers such continuous total disability. 

“Part 2. If such sickness does not necessarily confine the insured within doors, 
but totally and continuously disables him from performing any and every kind of 
duty pertaining to his occupation, the Company will pay 50% of the amount under 
Part 1, of Article “A” as long as he lives and suffers such continuous total 
disability.” 

Paragraph 1 of article N, in substance, provides that, by the payment of an 
annual premium of $94 after the Ist day of November, 1928, this policy may _ be 
maintained in continuous effect. Fourteen days’ grace will be allowed in the pay- 
ment of premiums. 


-aragraph 8 of article N is as follows: “The Company assumes no liability 
under this contract beyond the period of time extended by the first premium pay- 
ment or by any additiogal renewal premium thereafter. The acceptance of any 
renewal premium may be optional with the Company, but without prejudice to 
any claim then existing and for which due notice has been filed at the Home 
Office of the Company. * * *” 

Defendant contends that the court erred in instructing the jury as set oui 
when plaintiff's suit was based upon the contract containing the provisions just 
enumerated, and further contends that, if plaintiff was entitled to recover any 
sum whatsoever, the only sum that could be recovered would be in accordance 
with the terms of the insurance policy. 


The theory under which the trial court instructed the jury was the rule of 
law announced by this court, where a life insurance policy had been breached by 
the insurance company. This court has on several occasions approved the rult 
laid down in the trial court’s instructions, where the suit was over a life insur- 
ance policy, but we observe that in a life insurance policy the elements to be con- 
sidered are much different from those to be considered in a health and accident 
policy. In the average life insurance policy the same is payable upon the death of 
the insured, which is in no way certain. There is some speculation, however, as 
to the length of time the policy in the case at bar would run before becoming 
payable, and it is contended the rule as set out in the trial court’s instructions 1s 
inapplicable. 

However, we observe that there is a marked distinction between the terms and 
conditions of the usual life insurance policy and the terms and conditions of the 
health and accident policy under consideration. Under the terms of the policy a> 
just enumerated, supra, the insurance company agrees to pay for the disability 
specified in the policy a sum certain per week in accordance with the provisions 
of the policy. 

The policy also provides that the sum will be continued from year to year 
upon the payment of the premium designated therein, and contains a further pro- 
vision: “The acceptance of any renewal premium may be optional with the Com- 
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pany, but without prejudice to any claim then existing and for which due notice 
has been filed at the Home Office of the Company.” 

By the terms and conditions of the accident policy, which is the insurance 
contract between the parties to this suit, said contract provides the amounts that 
shall be paid for the disabilities covered by said contract, and said contract further 
provides that the defendant may reject any renewal premium on said policy, 11 
it so desires. But that the rejection of a renewal premium will not in any way 
affect a valid claim under said policy. So that, according to the provisions of the 
insurance contract, plaintiff was entitled to recover the amount provided therein 
when disabled according to the terms of the insurance contract. 

The provisions of the insurance policy in the instant case prescribe the rule 
to be used in determining the amount of recovery that plaintiff is entitled to 
recover. If he was completely incapacitated, the company was to pay $50 pei 
week during such incapacity, but, if plaintiff was only partially incapacitated, 
defendant was to pay $25 per week during such partial incapacity. 

In the case of Mid-Continent Life Ins. Co. v. Walker, 128 Okl. 75, 260 P 
1109, this court had under consideration a life insurance contract with a proviso 
therein that, if the insured become permanently totally disabled, the insurance 
company would pay monthly 1 per cent. of the face of the policy so long as said 
disability existed. 

“And in a suit to collect under said provision of the policy for permanent total 
disability this court held, at page 1112 of the opinion in 260 P., 128 Okl. 75: 

“The judgment complained of gives to the plaintiff benefits that have not 
accrued and which, in the course of events, might never accrue; and, while ow 
attention has not been directed to any case where this particular form of policy 
was involved and we have been unable to find one, nevertheless the rule relative 
to weekly benefits is laid down in Corpus Juris, vol. 1, p. 515, as follows: 

“‘In an action to recover weekly benefits for inability to labor, no recovery 
can be had for benefits accruing after the commencement of the action and the 
recovery is limited to such number of weeks as the policy stipulates.’ American 
Home Circle v. Eggers, 137 Ill. App. 595; Rayburn v. Penn Cas. Co., 141 N. C. 
425, 54 S. E. 283; Employés’ Relief Ass’n v. Post, 122 Pa. 579, 15 A. 885, 2 

. A. 44,9 Am. St. Rep. 147.” 

1 the case of Donlen y. Fidelity & Casualty Co. 117 Mise. Rep. 414, 192 
the New York court had before it a health policy whetein the 
pany had disclaimed all liability under the policy, which makes 

ind in construing the law relative to said 
pinion in 192 N. Y. S., 117 Mise. Rep. 414, 
ol shows that she is suffering from an incurable malady, 


assumption that the incompetent would never fully recover, 
Tuily 


was broug] 


Lupon the 


it to recover an amount to be based upon the expectancy 
the incompetent as shown by the Northampton Tables, the defendant 
disclained ail lability under the policy. Plaintiff cannot, however, 
this branch of the case. The policy states definitely when and 
reumstances the defendant is required to pay, and its refusal to 
mount of the weekly indemnity specified in the policy, based 
that the plaintiff is not entitled to the maximum of such weekly 
such a retusal to pay or such a denial of its liability as would in 
| unds tor an action to recover the full amount of the loss 
But, aside from that reason, the policy states definitely when 

t circumstances the weekly indemnity is to be paid, and the plain 
recover in this action the full amount of plaintiff's damage based 
; 1 


pectancy of life. It was the intention of the parties, as evidenced 
1 + * 


o pay only at the times and in the manner specified in the policy 


ishh grounds 1 


he authorities just cited, plaintiff would be entitled to recover in his 


for all benefits that had accrued under the insurance contract 
filing his sui And could amend his petition to include such 

w up to the da if the amendment. But plaintiff could not 
installmecits that we 


the court could not determine how long said installments would continue to 
me due, because said matter is dependent upon the conditions of health of 
intiff and the date of his death 
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As we view the case at bar, plaintiff was entitled to recover on his insurance 
contract, but the amount of his recovery is determined by the terms and condi- 
tions of the insurance contract in question. The conditions of plaintiff's health 
determines whether he can recover $50 per week or $25 per week. 

[4] Under the terms of the policy, the same ran from year to year, and 
could be terminated at the end of each year, but the termination of said insur- 
ance contract would not relieve defendant from a liability already incurred 
wader said contract, and said liability would continue to exist in accordance 
with the terms of said contract. 

The policy and the liability incurred thereunder was to be continuous, unless 
canceled. The liability, when once attached, would be continuing as long as 
said liability existed in accordance with the terms of said policy, so that, in the 
case at bar, plaintiff's liability attached under the policy while said policy was 
a valid insurance contract existing between plaintiff and defendant, and plain- 
iiff’s recovery would be for the number of weeks that he is disabled at the 
rate of either $25 or $50 per week, depending upon the extent of his disability 
in accordance with the terms and conditions of the insurance contract. 

The attempt of defendant to cancel the policy under consideration could 
i no wise relieve them from their obligation to plaintiff under said contract. 

Plaintiff made his application for the insurance, and defendant, after investi- 
gation thereof and accepting his payment of premium thereon, issued the insur- 
ance policy in question. 

The question of whether or not plaintiff's disability was in existence at 
the time of the acceptance and issuance of the policy so as to in any way affect 
said policy was a question of fact for the jury. The jury found for plaintiff, 
which renders their holding on said question in favor of plaintiff and against 
defendant. Thus the jury eliminated the question of defendant's right to cancel 
said policy as they attempted to do, because defendant’s liability under the policy 
had attached thereto. 

The other assignments of error presented in said cause need not be consid- 
ered, because the assignment considered is conclusive of this appeal. 

After careful consideration of the record, the authorities in the case at bar, 
aid the error pointed out herein, we hold that the judgment of the trial court 
should be reversed and the cause remanded tor further proceedings in conformity 
with this opinion. 

Lester, C. J., and Riley, Hefner, Swindal!, Andrews, McNeill, and Kornegay, 
dJ., concur. 

Clark, V. C. J., absent. 

On Rehearing. 

Per Curiam 

Application for leave to file second petition for rehearing and oral argument 
thereon denied. 

McNeill, Justice (specially concurring). 

After an investigation of the questions raised on rehearing, I desire to file 
this as a special concurring opinion. It appears that counsel for plaintiff have 
relied on_the case of Donlen y. Fidelity & Casualty Co., 117 Mise. 414, 192 
N.Y. 5. 513. It is to be observed that the policy sued upon in this case is for 
the payment of a specified indemnity payable “at the expiration of each 4 weeks 
during the continuance of the period for which the company is liable.” 

In the case of Woods Vv. Providence Life & Accident Insurance Co. of 
Chattanooga, 240. Ky. 398, 42 S.W.(2d) 499, 500, the court announced in its sylla- 
bus, paragraph No. 4, the following: “Under accident policy providing for 
monthly indemnity, insured could not recover accident indemnity in lump sum 
‘or entire period of life expectancy as shown by mortality tables.” 

In the case of Howard v. Benefit Ass'n of Railway Employees, 239 Ky. 
page 465, 39 S.W.(2d) 657, 658, the court considered an accident and _ health 
insurance policy which provided that “the insurer agreed to pay to the insured 
$80 per month for the first year ‘for any illness (except such as is due to venereal 
disease), which is contracted and begins during the life of this policy and after 
it has been maintained in continuous force for fifteen days from its date, then 
tor the period of total loss of time, not exceeding twelve consecutive months. 
during which “such illness” shall wholly and continuously disable and prevent 
the insured from performing any and every kind of work or occupation for wages 
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yr profit.” The policy also provided that “immediately following such period of 
}2 months, and so long thereaiter as insured shall continuously suffer total 
disability, * * *” the association would pay one-fourth of said monthly illness 
indemnity, etc. In that case the insured brought an action alleging that he had 
become totally disabled by illness by reason of injury. The company paid the 
stipulated monthly indemnity for a certain period, and then ceased paying the 
monthly indemnity, and sought to cancel its policy. The insured alleged in this 
petition that his life expectancy was 32.36 years; that he was entitled to $15.60 
per month during the remainder oi his life, but on account of his physical con- 
dtion he did not expect to hve the full pe tied of 32.36 years; that his physical 
condition was such that he would live ior a period of 16 years, and he prayed 
damages for a breach of contract in the sum of $2,999.99. Subsequently he 
alleged in his amended petition “that he was wholly disabled from performing 
any duty and every kind of work or occupation for wages or profit and would be 
a and continuously disabled during the remainder of the period of his life, 
and on account of his physical condition he could not procure any. other policy 
of insurance on his health of the same character and with the same provisions” 
contained in the policy issued to him. The trial court sustained the demurrer 
the petition as amended. The Court of Appeals of Kentucky, on page 467 
239 Ky., 39 S.W.(2d) 657, 658, said: 
“Here, if the appellee wrongfully fails or refuses to pay the indemnity due 
der the policy, a remedy is available to appellant by which he can recover 
the exact amount owing to him by the terms of the contract. If the averments 
his petition are true and he has become totally disabled by illness for the 
cmainder of his life, the appcllee will be indebted to him at the end of each 
onth during his life in the sum of $20, subject to a credit of $4.40, the amount 
monthly premium. Under a contract like this the appellant should not 


« permitted to recover payments which, by reason of his death or recovery 


from his illness, might never accrue. Keith’s Executor v. Hinkston, 72 Ky. 


9 Bush.) 283; Frankfort & C. Railway Company v. Jackson, 153 Ky. 534, 156 


Ss. W. 103. We have been cited and have found no case from this jurisdiction 
volving a suit on a health policy of insurance, the monthly indemnity being 
wwable in installments, where the question now raised was presented, but 
here are numerous authorities from other jurisdictions in which the courts 
have held that a renunciation of the contract by the insurer would not authorize 
he insured in treating the contract as breached and suit ig for gross damages 
further held in these cases that ie nsured could recover only for install- 
| 1 of the matured insta thn nts could be joined in one action 
so holding are Metropolitan Life Insurance Company v. 
759, 128 So. 750; VDonlen v. Fidelity & Casualty Company, 
S. 513: New York Life Insurance Company v. English, 
58: State Life Insurance Company y. Atkins (Tex. Civ. 
(2d) 290; Hardig v. Metropolitan Life Insurance Company (Mo. 
(2d) 746, Bonsiett v. New York Life Insurance Company (Mo 
\W. 870: Commercial Casualty Insurance Company yv. Campfield, 
453; Atkinson vy. Railroad Employees’ Mutual Relief Society, 160 
22'C.W..¢2d) 631. * * * 
instant case the contract was executed on appellants part. 
monthly indemnity to which he claims he is entitled is for total 
sulting from i#iness and not from injury, and he concedes in his 
his expectancy in hic is uncertain by reason of the very illness 
claims, has disabled him. The case of Aitna Life Insurance Com- 
160 Ark. 98, 254 S. W. 335, likewise held that denial of all liability 
permanent total disability clause of an accident insurance policy by 
insurer justified the insured in treating the contract as breached. It was 
that the measure of damages was the amount the insurer would have been 
ured to pay the insured under the contract, if it had not breached it, reduced 
Its present value. The injury to the insured, however, which resulted in his 
ermanent disability, was not such as was calculated to reduce his expectancy 
ife. The rule announced in AZtna Life Insurance Company vy. Phifer, supra, 
tis to have been modified in the later case of Manufacturers Furniture Com- 
v. Read, 172 Ark. 642, 290 S. W. 353, 354, wherein the court said: “The most 
question raised in the case is whether or not there can be a recovery 


Fur- 
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for immature installments of the compcnsation earned under the contract. 
According to the uncontradicted proof, the compensation of $10 for each month 
after the renewal contract was payable monthly, and at the time of the com- 
mencement of the action there were only four payments, aggregating $40, 
matared., Counsel for appellee invoke the rule that where one party to a 
contract ineapacitates himself from performance or unequivocally refuses to 
poriorm, the other party may sue for the whole of the anticipated damages 
resulting trom the breach. Counsel cite authorities in support of that rule, but 
the rule does not apply to contracts either written or verbal, to pay money at 
specified times. Roehm y. Horst, 178 U. S. 1, 20 S. Ct. 780, 44 L. Ed. 953; Moore 
v. Security Trust & Life Ins. Co. (C. C. A.) 168 F. 496. Where the contract, 
or the unperformed portion of it, is merely to pay money at specified times, the 
refusal to pay docs not accelerate the maturity of installments which are not 
due under the contract 

In the case of Atkinson y. R. R. Employees Mutual Relief Soc., 160 Tenn. 
138, 22 S.W.(2d) 631, the Supreme Court of Tenneessee announced this rule: 
“In action at law tor breach of contract of insurance payable in weekly or 
periodical installments, it is generally held that only those installments in default 
at time suit was brought may be recovered. 

This same reasoning was applied by Judge Sanborn in the case of Moore 
ct al. v. Security Trust & Life Ins. Co. reported in (C. C. A.) 168 F. 496, 504 
In his opinion Judge Sanborn states: “But this rule is inapplicable to, and it 
does not govern, actions upon bonds, notes, and upon other contracts to pay 
money at times specified, where the party of one part has completely executed 
the contract and it is exccutory only upon the part of the other party. No 
action for damages lies before the time of payment arrives against one who dis- 
wbles himself from paying, or gives notice that he will not pay, his obligations 
under contracts ot this kind. Roehm yv. Horst, 178 U. S. 1, 17, 18, 20 S. Ct. 780, 
at [.. Ed. 953; Nichols. v. Steel ‘Company, 13/ N. Y¥. 471, 487, 33.N. E.. 562; 
Washington County v. Williams, 111 F. 801, 810, 49 C. C. A. 621, 630.” 

From the foregoing it appears that the policy provides for the payment of 
specified sums of moncy at specified times, and that the rule announced by the 
Court of Appeals of Kentucky in the Howard Case, supra, is the correct rule 
to apply in an action to recover damages on a health insurance policy which 
provides for the payment of a specified indemnity at specified times, whenever 
the insurer ceases to pay. The insured cannot sue for gross damages, but only 
for those installments in default at the time suit is instituted. 

The rule contended for by plaintiffs is applicable to mutual executory con- 
iracts, but does not govern in an action for the payment of money at times 
-pecified in a health and accident insurance policy, in the absence of an accelera- 
tion clause, where the party of one part has completely exectted the contract, 
aud it is executory only upon the part of the other party to the contract 


BROWN v. UNIVERSAL LIFE INS. CO. No. 11245. 
Court of Civil Appeals of Texas. Dallas. June 17, 1933. 
Rehearing Denied July 15, 1933. 
62 Southwestern Reporter (2d) 374. 
2. INSURANCE 

Insured could not recover damages for cancellation of health policy on anni- 
versary thereof, where, under policy, insurer had option to cancel it at such time. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

3. INSURANCE. 

Insured /ield not entitled to recover damages for alleged cancellation of life 
policy where insurer's agent notified insured that his insurance was canceled, but 
Written notice given insured at that time specifically stated that only his health 
policy was canceled, and that his life policy was not affected. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

4. INSURANCE. 

Insured Jield not entitled to recover unpaid sick benefits, where record did not 
disclose that insured furnished physician’s certificate of illness which was condition 
precedent under health policy. 

(For other cases, see Insurance, Dec¢. Dig. § 547.) 
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Appeal from District Court, Grayson County; R. M. Carter, Judge. 

Action by Alonzo Brown against the Universal Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

W. J. Durham, of Sherman, for appellant. 

Webb & Webb, of Sherman, for appellee. 

Jones, Chief Justice. 

Appellant, Alonzo Brown, instituted this suit in a district court of Grayson 
county to recover actual and exemplary damages against appellee, Universal Life 
Insurance Company, because of an alleged wrongful cancellation of two insurance 
policies. From a judgment in favor of appellee, based on an instructed jury ver- 
dict, appellant has duly prosecuted this appeal. 


On August 5, 1929, appellee issued two insurance policies to appellant, num- 
bered, respectively, 702046 and 294987. These policies each called for small weekly 
payments as premiums. Policy No. 702046 provides for sick, accident, and death 
benefits. The maximum sick benefit was $6 per week, and the maximum death 
benefit is $78. Policy No. 294987 is a life insurance policy, and provides for the 
payment of $128 on the:death of the insured. 

[t is alleged that, on August 5, 1931, appellee illegally and wrongfully canceled 
hoth of these policies. At that time appellant was sick and permanently disabled 
from performing any character of labor. He appears to have been practically an 
invalid, spending a great deal of his time in bed, from the Ist of January, 1931, to 
the date of the alleged cancellation of the policies. Policy No. 702046 provides 
that: “This policy is a term contract, renewable on the option of the company on 
each anniversary date thereof, without prejudice to any pending claims, and the 
legal reserve on the life insurance element herein shall be computed and main- 
tained accordingly.” This policy also contains the following provision: “The in- 
sured shall not be entitled to any benefit for sickness or accidents under this pol- 
icy, unless he or she shall first furnish the company or its authorized agent a cer- 
tificate by a regular licensed practicing physician (satisfactory to the company), 
showing the nature of the sickness of injury, and the probable duration of the 
same, which must be compatible with the history of that class of complaints; and 
if the second or accidental disability of the insured shall continue for more than 
one week, a like certificate must likewise be furnished at the beginning of each 
week of sickness, or accidental disability. No liability for sickness or accidental 
disability shall begin to accrue under this policy for any action until such certifi- 
cate is received as above set forth.” 

For the purpose of this decision, it will be assumed that appellant’s petition 
alleged the correct measure of damages, resulting from the cancellation of an in- 
surance policy in violation of the contract of insurance. There was medical testi- 
mony that, in his present condition, the probable life expectancy of appellant, at the 
time of the alleged cancellation of the policy, was ten years, and also that he would 
be an invalid, practically confined to his bed, during such time. An allegation of 
such condition is made the basis of the principal claim for actual damages. In 
addition to the claim for actual damages, appellant alleged that the breach by ap- 
pellee of the insurance contracts was willful and attended by slanderous charges 
against appellant’s character. The allegations in this respect are made the basis 
for a claim of $5,000, as exemplary damages. 

\t the close of the evidence, the trial court gave peremptory instructions to the 
jury to return a verdict in favor of appellee, and judgment was duly entered in 
accordance with this instructed verdict. 

The undisputed evidence shows that, on August 5, 1931, appellee’s agent, one 
Guy James, visited appellant in his home and delivered to him a written notice 
canceling policy No. 702046, and that appellant received and read this written no- 
tice. Such notice is written.on the stationery of appellee’s district manager at 
Dallas, but bears the Sherman, Tex., date line of August 5, 1931; it is addressed 
to Mr. Alonzo Brown, and in effect notifies him that his health policy No. 702046 
is canceled on and after the date of August 5, 1931. Such notice also informed 
him that such cancellation did not affect “your straight life policy. You may keep 
it up and we would be glad that you keep it up.” 

As to what else occurred on the oceasion of this visit, the evidence of the par- 
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ties present is in sharp conflict. Appellant, his mother, and one other witness, in 
effect, testified that, when the agent James arrived at the house, appellant offered 
him money in payment of matured dues on the two policies; that James refused 
to accept said dues, informed appellant that his insurance was canceled, and handed 
him the notice above referred to. These witnesses also testified that James used 
opprobrious and slanderous epithets toward appellant. This is denied by James. 
The evidence is undisputed that James, of his own volition, had no authority to 
cancel insurance policies, but such cancellation could only come by authority of the 
general office at Memphis, Tenn. 

[1] As against a peremptory instruction, we must assume that James did in- 
form appellant that his insurance was canceled, and that he did use the slanderous 
epithets against appellant. Does this evidence, when accepted as a true statement 
of what James said, raise an issue of fact as to the cancellation of policy No. 
294987, and did appellee have the right to cancel policy No. 702046? The written 
notice shows that the latter policy was canceled from and after August 5, 1931 

[2] August 5, 1931, is an anniversary date of the issuance of the policy. One 
of the provisions of the contract of insurance, above quoted, gave to appellee the 
clear contract right, on such date, to continue or discontinue policy No. 702046. 
This written notice shows that appellee exercised its right of option to discontinue 
said insurance policy on August 5, 1931. The exercise of such option being a con- 
tract right, and agreed to by appellant when he accepted the policy, he cannot 
complain of its exercise; hence no right of recovery, either for actual or exem- 
plary damages, as to this policy, existed in appellant at the time of the trial of this 
case, and the peremptory instruction given by the court, in so far as it applies to 
the damages alleged because of the cancellation of said policy, was not error. 


[3] This record does not disclose any right existing in appellee to cancel the 
life policy. The testimony of appellee’s district agent is that no such policy was 
canceled on said date, and that James, appellee’s agent at Sherman, did not have 
the power to cancel said policy. What did the witness James mean when he told 
appellant that his insurance was canceled? If this language stood alone, it would 
hear the reasonable construction that he intended to convey to appellant the fact 
that both policies of insurance were canceled, but we cannot construe such lan- 
guage unmodified by the language of the notice he served, which indisputably re- 
stricts such language to policy No. 702046. This written notice specifically states 
that, “Your health policy No. 702046 is cancelled,” but that “this does not affect 
vour straight life policy. You may keep it up and we would be glad that vou keep 
it up.” We are of the opinion that this written notice, as a matter of law, shows 
that, when James orally informed appellant that his insurance was canceled, refer- 
ence was made only to policy No. 702046, and that the court did not err in giving 
peremptory instruction, in so far as appellant’s cause of action rested upon the 
alleged wrongful cancellation of the two policies of insurance. 


\ppellant alleged that, at the time of the cancellation of policy No. 702046, ap- 
pellee was indebted to him on said policy for unpaid sick benefits in the sum of 
$105, and that on August 5, 1931, appellee owed him such sum of money for sick 
henefits. Does this record raise an issue as to appellant’s right to recover such al- 
leged indebtedness? If the record does raise such an issue, then appellant had the 
right to have the jury pass upon such issue, for the cancellation of the policy did 
not affect this accrued indebtedness 

[4] This record shows that a number of weekly benefit claims had been paid 
to appellant during the year 1930, and also that eleven weekly benefit claims had 
heen paid him during the months of January, February, March, and the first days 
of April in 1931. The evidence also raises the issue as to whether his physical 
condition was such, after the last weekly benefit payment, in the early days of 
\pril, as to entitle him to make other weekly benefit claims. Under a provision 
of this insurance policy, above quoted, no claim for a weekly sick benefit matures 
until after a certificate of a regular practicing physician, specifically setting out the 
condition of the applicant, has been presented to appellee. This is a condition pre- 
cedent to the right of recovery for a sick benefit. While the record discloses that, 
in the eleven claims paid in the early months of 1931, appellant furnished the re- 
quired physician's certificate for each week for which the benefit was paid, this 
record does not disclose that the required physician’s certificate was furnished by 
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appellant for the subsequent weekly claims, for which recovery is sought. Without 
such evidence, appellant had no right to recover such claims. There was therefore 
no error in the court’s refusal to submit the issue of such claims to the jury. 

It necessarily follows that, in our opinion, the court did not err in giving the 
peremptory instruction, and that this judgment must be affirmed. 


Affirmed. 
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AUTOMOBILE 


SNYDER v. NATIONAL UNION INDEMNITY CO. No. 76/7. 
Circuit Court of Appeals, Tenth Circuit. June 26, 1933. 
65 Federal Reporter (2d) 844. 
1. INSURANCE. 

Assured in automobile liability policy held to have acted in bad faith in 
suffering default judgment as respected liability of insurer. 

Record disclosed that truck driver, who was assured within liability 
policy, after consultation with attorney for insurer when he was advised 

to consult employer and return, thereafter retained his own attorney 

and never withdrew his authority, and suffered a default judgment against 

him after attorney whom he had retained had left without asking attor- 
ney for insurer to answer third amended complaint pursuant to which 
default judgment was rendered. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

INSURANCE. 

Automobile liability insurer's admission of liability for medical and surgical 
charges did not constitute estoppel or waiver, precluding insurer from denying 
liability on default judgment against assured. 

Insurer's admission of liability for medical and surgical charges 
arising out of accident did not constitute estoppel or waiver precluding 

it from denying liability on default judgment, since two claims were 

entirely different in origin, the one, that is, the claim for medical and 

surgical charges. being contractual, while the other, based on judgment 
against assured for injuries arising out of accident, was ex Sto. in 
addition to which one claim arose after the accident, while the other at 

the time thereof and as part of accident, without any connection between 

them. 
(For other cases, see Insurance, Dec. Dig. § 391.) 
INSURANCE 
Iusurer held not Hable for injury to passenger on truck driven by owner's 
nplovee, where lability policy limited use of commercial vehicle to business 
d incidental pleasure use for named assured’s family. 

(For other cases, see Insurance, Dec. Dig. § 435.) 
INSURANCE 

Automobile liability insurer's lability was contractual, and must be deter 


1 t 1 ‘ — 
do by terms poles 


(For other cases, see Insuranee, Dec. Dig. S$ 435, 


\ppeal from the District ¢ urt of the United States for the District 
Tillman D. Johnsen, Judge. 

Suit by Glenn Snyder, by La Vare Snyder, his guardian ad litem, — 

National Union Indenimity Company. Judgment for defendant, and plat 


Goldberg and Kneland C. Tanner, both of Salt Lake City, Ut 


Gardner and H. A. Rich, both of Salt Lake City, Utah, for 
re Lewis, Phithps. and McDermott, Circuit Judges. 

EWts, Circuit Judge. 

5 » an iniant appearmg by his father as guardian ad litem 
fault judgment in the district court of the state of Utah against 
on December 11, 1931, for $5,400 on account of permanent injuries 

which he received while riding in an automobile truck. The truck belonged 

to Sam Holland, and Day was employed by him to operate it. On the 

eecasion of the injury, Day at the direction of Holland was transporting a 

load of salt from Salt Lake City, Utah, to Cedar City, Utah, and without Holland's 

permission or knowledge Day let Glenn Snyder, another child, Gerald Findlay, 
and Glenn's mother accompany him on the truck. Day told Holland that La 

Vare Snyder, the father, was going with him. Glenn Snyder and the Findlay 

child were nephews of Day's wife. Each child was under five years old. Day 
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was not driving the truck at the time of the accident. At his request it was 
then being driven by La Vare Snyder, and in passing another truck going in 
the same direetion Snyder so managed the truck that it struck the end of a 
ulvert when going at a speed of approximately 40 miles per hour, turned over, 
hillud the Findlay child, and permanently injured Glenn Snyder. 

Aiter obtaining the judgment in the state court, Glenn Snyder, by his father 
ws guardian ad litem, brought this suit against appellee. It had issued to Sam 
Holland as owner of the truck a policy of indemnity insurance, which was in 
oree at the time of the accident. The policy contained this: 

‘The Insurance provided by this policy is so extended as to be available 
in the same manner and under the same provisions as it is available to the 
emed Assured, to any person or persons while riding in or legally operating 
any of the automobiles described in the Declarations or to any persons, firm 

corporation legally responsible for the operation thereof. * * * 

“No action shall lie against the Company to recover for any loss under this 

icy, unless it shall be brought after the amount of such loss shall have been 

“or rendered certain by final judgment against the Assured after trial of 

issue. * > 4 

‘The unqualified term ‘Assured’ wherever used in this policy shall include 
iu cach instance the named Assured and any other person, firm or corporation 
entitled to insurance under the provisions and conditions of this policy, but the 
qualified term ‘Named Assured’ shall apply only to the assured named and 

cribed in Declaration No. 1. Any insurance under this policy shall be applied 
rst to the protection of the Named Assured and the remainder, if any, to the 
rotection of any other Assured.” 

Under the first quoted clause, supra, Day seeins to have been an assured 

had charge of and was directing the operation of the truck. 

he policy further provided that appellee would defend any suits against 
sured; that the assured would give immediate written notice of any accident 
covered by the policy; that appellee reserved the right to settle any claim or 
uit; that the assured should aid in effecting settkements when requested by 
ppellee, and in securing information and evidence and the attendance of wit- 
esscs, and in prosecuting appeals; and that assured would render to the com- 
pany at all times all co-operation within his power, and should not voluntarily 
assume any liability, or settle any claim, or incur any expenses, except at chis 
own cost. 

Holland and Day were sued jointly in the state court by the Snyder child, 

| Mrs. Findlay sued Holland, Day and La Vare Snyder for the death of her 
hild. Appellee’s counsel defended Holland, and obtained an order of dismissal 
sto him. Day employed counsel ot his own in both cases. The circumstances 
nder which he did so and the resulting controversy over Day's selection and 

tention of counsel to defend him will be examined; inasmuch as the trial 
court held, in sustaining a motion for directed verdict in this case, that it was 

t Day's business to defend in the state court, “but having undertaken it he 
ught to have done it honestly, and hi ving undertaken it and not having done it, 

seems to me it would be a miscarriage of justice to let the plaintiff in this 
action take advantage of his failure to keep faith.” The material facts im 
that respect are erm On the third day after the accident Holland and Day 
went to Mr Egan in Salt Lake City Utah, adjuster for the insurance company, 
and at the request of Egan, Day answered written interrogatories. His answers 
stating how the accident occurred were written down by Mr. Egan. 

The two suits above mentioned were instituted about five weeks after the 
wcident, and summons in each was served on Day. He testified that he took 
he summons in each case to Mr. Egan, and the latter took him to the office 
| Mr. Gardner, appellee’s attorney; that he left them with Mr. Gardner; that 
le told Mr. Gardner he understood the policy provided that appellee would 
‘defend him; that Gardner answered he did not think so; that he then asked 
Gardner what he would charge Day to defend him. Gardner replied that inas- 
much as he was already in the case to detend Holland he would charge Day 
£50 as retainer and $25 a day while working on the case; that he told Gardner 
he did not have any money, and Gardner asked him if he could not get the 
money from Mr. Holland: and he told Gardner he did not think so, but that he 
vould go out and see Mr. Holland anyway; that he left Mr. Gardner's office, 
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met Mr. Holland on the street, and Mr. Holland referred him to ,his attorney, 
Mr. Liberman; that he went to Liberman, and Liberman told him he would 
defend him. He did not return to Gardner's office at that time. 

As to that conversation, Gardner testified that he told Day he presumed 
that it would be his duty to defead Holland, but he did not know whether hx 
would have to defend Day; that he had not seen the policy; that if the policy 
did not require him to derend Day he would charge Day half of what he ordin- 
arily charged, $50 as a retainer and $25 a day; that he told Day to go out and see 
Holland and come back in about an hour, and that in the meantime he would 
look up the policy and tell him whether he would represent him in behalf ot 
ihe insurance company; that he later saw the policy, and that it provided that 
the company would defend Day, and on November 12, 1930, he wrote a letter 
io Day, whose home was at Cedar City, in which he said, 

“The insurance company would take care of your case. I am_ therefore, 
going to appear as attorney for Mr. Holland and yourself in hoth of the cases 
which have been filed against vou. * * * 

“Permit me to make it emphatically clear that the insurance company does 
uot authorize you or anvone else, in the policy or otherwise, to employ an attor- 
ney other. than myself, who am the regular attorney for the insurapce company. 
If you have employed Mr. Liberman, it will be entirely at your own expense, 
and the insurance company cannot, and will not, pay anything towards such 
employment.” 

Shortly thereafter Gardner, as attorney for Day, filed a general demurrer, 
also a special demurrer and a motion to strike parts of the complaint. Gardner 
i» his letter of November 12, 1930, to Day requested Day to call at his office 
the next time he should be in Salt Lake City to confer with him regarding an 
answer to be filed. Day testified that he was not in Salt Lake City until the 
early part of the following March, and went to Gardner’s office on that occasion 
Gardner first saw Day after writing him, late in January, 1931, when he was 
in Cedar City. He sent tor Day, and had a conference with him. Again Day 
and Gardner do not fully agree as to what was said on that occasion. Day 
testified that in response to Gardner’s questions he told him who was in the 
‘ruck at the time the accident occurred; that immediately after the accident 
Mr. Snyder in his distress was berating himself for having caused the accident; 
and that he told Snyder he was not any more to blame than was Day himself, 
because the brakes on the truck were defective and he had not thought to tell 
Snyder about it, and that he also directed Snyder to drive fast, because it was 
getting late. Gardner then asked him whether that was the way he intended 
to testify in court, and Day replied, “Yes”; and that Gardner said, “if that was the 
way I intended to testify the company refused to represent me_at all.’ He 
said he told Mr. Gardner that he had not talked with any one with reference 
to what his testimony would be at the trial; that he had told Gardner the truth 
and would have to testify to the truth. Gardner then said he was through wit! 
Day. 

Gardner testified that he called Day’s attention to the fact that.in his report 
to the adjuster he had stated that Snyder was responsible for the accident, to 
which Day made no reply. 

In the present case Day testified that in his report he made truthful answers 
to Mr. Egan. He thought Mr. Egan wrote the substance of what he said, but 
in his language; that he did not read the entire report before he signed it; that 
he stated to Mr. Egan that Snyder was at fault, but he figured he was jointly 
it fault with Snyder, and that was what he stated to Mr. Egan. Egan did not 
refute this statement of Day. The question and answer in that respect are these: 

“OQ. Give your honest opinion as to who was at fault. 

“A. G. L. Snyder who was driving the car at the time of the accident.” 

Day further testified that the first time he was in Salt Lake City after receiv- 
mg Gardner's letter of November 12, 1930, was on March 5, 1931, and as requested 
‘n the letter of November 12th he went to Mr. Gardner's office on March 5th. 
Mr. Corey was with him. Day testified that he told Mr. Gardner he was willing 
to co-operate with him in any way he could. Gardner then asked him who sent 
him there, and Day replied that Mr. Tanner had. Gardner laughed and started 
talking to Mr. Corey. Tanner had brought the suit for Mrs. Findlay. As to 
that conversation, Corey testified in corroboration of Day’s statement that he 





Auto. | Snyder vy. National Union Indemnity Co. 1135 


tuld Gardner he was willing to co-operate and do anything he could to help; that 
Mr. Gardner asked Day on that occasion: 

“Would you like to see Mrs. Findlay on the opposite side get some money?” 

\nd Day answered: 

“I would like to see justice done, whichever way 1t goes.” 

Gardner served notice on the plaintiff and his attorney in the Snyder case on 
December 1, 1931, wherein he stated that he had given them verbal notice of his 
withdrawal as Day’s attorney on February lst preceding. This written notice as 
served was filed in the state district court the next day after it was served, which 
was nine days before the default judgment against Day. Day was not in court at 
the time. That default came about in this way: Liberman, Day’s attorney, had 
answered the original and two amended complaints in the Glenn Snyder case. He 
then left Salt Lake City permanently, going to St. Louis, Missouri, and a third 
amended complaint was filed in the Snyder case. Day testified that he had no 
means with which to employ an attorney after Liberman left. The third amended 
complaint stood unanswerd, and finally Snyder’s attorney served written notice that 
judgment by default would be taken against Day. A copy of this notice was taken to 
Mr. Gardner's office, but he would not accept service of it. However a copy was 
left at his office. He ignored it. Thereafter judgment by default was taken against 
Day. He gave no further attention to the case after Mr. Liberman went away 
It is also said that Day testified for the plaintiff in the suit brought by Mrs. 
Findlay and admitted his liability. Mr. Gardner so testified. After appellee moved 
for a directed verdict in this case, the District Judge reviewed at length this 
controversy, and directed a verdict for appellee on the ground that Day acted in 
had faith in not employing some other lawyer to represent him after Liberman 
went away and in permitting the judgment against him to go by default. 

[1] From all the facts there is no other rational conclusion than this, that 
Day submitted his defense in the state court and its control to Liberman as iis 
attorney, that he never withdrew Liberman’s authority, that Liberman, shortiy 
hefore or soon after Gardner entered demurrers and his motion for Day, filed an 
answer for Day in the Snyder case which was a repudiation of Gardner’s appear- 
ance and right to appear and control Day’s defense, and that, because of tiie 
conduct of Day and his counsel Liberman in the respects just stated, appellee and 
its counsel never exercised control over Day’s defense or participated therein, nor 
is appellee in any manner bound by the default judgment in that case against Day 
in the state court, nor are its rights under the policy affected thereby. When Day 
Was sued as an assured, it was his duty, as it was Holland’s duty, to comply with 
the obligations of the policy in order that indemnities promised would be available 
to him and those to whom he was liable. He must have known that Holland put 
his defense in the hands of appellee’s attorney, and when Gardner wrote him on 
November 12th to call for a conference in order that his answer might be 
prepared Day gave the subject and the request no attention. His statements that 
he would co-operate with Gardner were empty pretenses when they are considered 
with his acts. He suffered a default. He did not ask Gardner to answer the third 
amended complaint when Liberman went away. We do not doubt, as the District 
Tudge held, that Day acted in bad faith. 

[2] The policy further provided that assurer would pay “the expenses incurred 
vy assured for such immediate medical and surgical relief as is imperative at the 
time of the accident. * * *” Day took the injured to a hospital and incurred 
charges of $100. He employed Mr. K. C. Tanner as his attorney and brought a 
suit against appellee on October 28, 1931. The complaint contained two counts. 
In the first count Day sued for $1,000 as a fee for his attorney Liberman in 
defending the suit brought against him, Holland and Snyder by Mrs. Findlay for 
the death of her child on which judgment was recovered against Day. Tanner was 
Mrs. Findlay’s attorney. In the second count Day sued appellee for the $100 
medical and surgical charges. Appellee admitted its liability therefor, and the 
court in April, 1932, four months after the judgment in the state court in the 
Snyder case, ordered that appellee pay the $100. It did so. Appellant here contends 
that that admission of liability and payment constitute an estoppel or waiver 
precluding appellee from denying liability in this case. The two claims are entirely 
different in origin. One is wholly contractual, the other ex delicto. One arose 
ifter the accident, the other at the time and as a part of it. There is no connec- 
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tion between them. They rest on different principles. An admission of liability on 
one has no relevancy on the other. So far as the policy deals with them they are 
separate and severable. The contention is without merit. 

The policy consists of three parts under headings, “Declaration, General 
Insuring Agreements, and Provisions.” Under “Declarations” we find this: 

“1, Name of Assured: Sam Holland. 

“2. Address of Assured: Cedar City, Utah, * * * 

“4. Assured’s occupation or business is: Merchant. 

(The truck is then described.) 

“9 The above described automobile will not be rented or used to carry pas- 
sengers for a consideration or used to tow or propel a trailer or vehicle used as 
a trailer, and the purposes for which they will be used are, 

“(a) Private passenger type automobiles—pleasure and business purposes. 

“(b) Commercial vehicles—only in the business as described in Declaration 
No. 4, including loading and unloading and incidental pleasure use for the Namec 
Assured’s family. 

“Except as follows: No exceptions.” 

Under “General Insuring Agreements” we find this: 

“1. To insure the Assured against loss and/or expenses resulting from claims 
upon the Assured for damages on account of 

“(a) Bodily injuries, including death, at any time resulting therefrom, to any 
person or persons, * * * 

“Accidentally Suffered or Alleged to Have Been Suffered while this policy is 
in force by reason of the ownership, maintenance or use within the limits of the 
United States of America, * * * or Canada, of any automobile described in 
the Declarations.” 


Under “Provisions” in the policy we find this: 

‘And the policy does not cover while any automobile insured hereunder 1s 
being used for any purpose other than specified in Declaration No. 9. * * * ” 

[3, 4] Of course, appellee’s lability is only contractual and must be deter- 
mined by the terms of the policy. Plainly this truck was a commercial vehicle, 
and its use is restrained under the policy by 9(b) of Declarations. Under said 
clause (b) it was provided that the truck could be used only in the business as 
described in Declaration No. 4—that is, in the business of Sam Holland as a 
merchant, including loading and unloading and incidental pleasure use of thc 
named assured’s family, no exceptions. The named assured was Sam Holland. 
This excluded its incidental pleasure use by all others than the named assured’s 
family, “no exceptions.” Obviously those riding in the truck with Day at the time 
of the accident were not the named assured’s family, or members thereof, and 
under the facts the four persons riding with Day, including the two children were 
in the truck as “incidental pleasure use” of it. Had they paid a consideration as 
passengers they would have been excluded under the forepart of. said paragraph 
9: and the policy under the clause quoted supra expressly provides that it “does 
not cover while any automobile insured hereunder is being used for any purpose 
other than as specified in Declaration No. 9.” Thus the contract in plain terms 
excludes liability of appellee on the undisputed facts of this case. The judgment 
in its favor is, therefore, affirmed. 

McDermott, Circuit Judge (concurring in the result). 


The policy prohibited Day from interfering with the defense of the suit in 
the state court, and required him to cooperate, in good faith, in that defense. If 
Day breached the policy in either respect, there can be no recovery herein. 

A reading of the record convinces me that in Day’s dealings with Gardner, 
he was rendering lip service only to the terms of the policy; that he was in fact 
guided by Liberman’s advice, and that his real assistance was on the plaintiff's 
side of the lawsuit. I do not believe he turned the control of the defense to 
Gardner, nor co-operated in good faith in his own defense. I was of the opinion 
that these affirmative defenses, here interposed to the policy, should go to the 
jury—first, to resolve the conflict between Day and Gardner’s testimony; and 
second, to draw the necessary inferences after the conflict was resolved, in accord- 
ance with the principles so well stated in Prinsen y. Travelers’ Prot. Ass‘n 





(Cc. Cc. A. 10) 65 F.(2d) 841. But being well satisfied that this litigation is 
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family effort to enrich themselves at the expense of the appellee and the insuring 
public, I yield to the judgment of my associates and the trial court. 

I concur on this ground only, for I am not satisfied that this truck, hauling 
salt for the named assured, was not being used commercially because the drive: 
took along some relatives without authority. It was, to say the most, a dual use, 
the primary use being comercial and covered. I doubt if an owner's liability insur- 
ance is suspended whenever a driver picks up a friend. Such defense, moreover, 
would be waived if the insurance company, with knowledge of the facts and 
without reservation, assumed actual control of the litigation and the right tu 
settle. Meyers v. Continental Casualty Co. (C. C. A. 8) 12 F.(2d) 52, 55; New 
Jersey Fidelity & Plate Glass Ins. Co. v. McGillis (C. C. A. 10) 42 F.(2d) 789, 
791; 72 A. L. R. 1419, 


NATIONAL UNION FIRE INS. CO. v. FRISCO FROLICS MUSICAL 
COMEDY CO. No. 4922. 
Circuit Court of Appeals, Seventh Circuit. July 8, 1933. 
65 Federal Reporter (2d) 928. 
1. INSURANCE. 

Loss by fire of theatrical company’s property while in transit on truck owned 
by theatrical company and driven by its employee held not loss sustained while in 
custody of “common carrier,” within theatrical floater policy. 

A “common carrier” is one who undertakes for hire or reward to 
transport from place to place any passengers or goods of any persons who 
choose to employ him, and his business must be regular and customary © 
in its character, and not casual only. It is not sufficient that a person 
occasionally undertakes to carry goods, but, to impress on one character 
and impose on him liabilities of common carrier, his conduct must amount 
to a public offer to carry for all who tender him such goods as he is 
accustomed to carry. 


(For other cases, see Insurance, Dec. Dig. § 419.) 


2. INSURANCE. 

Deletion from theatrical floater policy of words “except as hereinafter pro- 
vided” following words | this policy insures” held not to eliminate all subsequent 
exceptions and qualifications from policy, so as to render insurer liable in any and 
all events for fire loss. . 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Insurance companies may by contract limit their liability as they please, and 
policy is sole source of parties’ obligation. ; 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Appeal from the District Court of the United States for the Eastern District 
of Wisconsin; Ferdinand A. Geiger, Judge. 

Action by the Frisco Frolics Musical Comedy Company against the National 
Union Fire Insurance Company. Judgment for plaintiff, and defendant appeals. 

Reversed, and remanded for a retrial. 

By this action appellee sought to recover from appellant the sum of $5,000 
under what is termed a “Theatrical Floater Policy” of insurance, for loss of 
theatrical property by fire. At the time of the loss, the property was in transit 
from Milwaukee to Monroe, Wisconsin upon a truck owned by appellee and 
driven by its employee. There was a verdict for $4,500 upon which the court 
rendered judgment, and the appeal is from that judgment. The errors relied upon 
arise out of the rulings on the evidence, the failure to grant appellant’s motion 
for a directed verdict, and the failure to grant its motion for a new trial. 

James E. Coleman, of Milwaukee, Wis., for appellant. 

3enjamin J. Miller and Harry V. Meissner, both of Milwaukee, Wis., for 
appellee. 

Refore Alschuler and Sparks, Circuit Judges, and Wilkerson, District Judge. 

Sparks, Circuit Judge. 

We shall first consider the court’s refusal to grant appellant’s motion for a 
directed verdict. That part of the policy over which the main controversy arises 
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is set forth in the margin, including certain words which were deleted at the time 
of its issuance.’ 

[1] It will be observed that the policy covered the loss during the time the 
property was in transit by or in the custody of (1) any railroad, (2) express 
company, (3) transfer company, (4) transportation company, (5) licensed publi 
truckman, or (6) other common carrier. It is contended by appellant that tic 
truck in which appellee’s property was being transported did not properly {ali 
within any of the classes enumerated. It is quite obvious that the truck used here 
cannot be included in any of the first five classifications mentioned, but appellee 
insists that it may properly be classified under the sixth, that of common carrier. 
With this contention we are not in accord. A common carrier has been defined 
to be one who undertakes, for hire or reward, to transport from place to piace, 
any passengers, or the goods of any persons who choose to employ him. McCoy 
v. Pacitic Spruce Corp. (C. C. A.) 1 F.(2d) 853; Doty v. Strong, 1 Pin. (Wis.) 
313, 40 Am. Dec. 773. The distinction characteristic of a common carrier is thai 
he undertakes to carry for all people indifferently (Jackson A. Iron Works y 
Hurlbut, 158 N. Y. 34, 52 N. E. 665, 70 Am. St. Rep. 432; Samms y. Stewart, 20 
Ohio 69, 55 Am. Dec. 445; Gordon v. Hutchinson, 1 Watts & S. [Pa.] 285, 37 
Am. Dec. 464), and hence he is regarded in some respects as a public servant. 
Samms vy. Stewart, supra. His business must be regular and customary in it: 
character, and not casual only. It must be conducted as a business, and must be 
of such a general nature that a person carrying it on is bound to convey the goods 
of all persons who offer to pay the costs of transportation. It is not sufficient that 
a ‘person occasionally undertake to carry goods. In order to impress upon one the 
character, and impose upon him the liabilities, of a common carrier, his conduct 
must amount to a public offer to carry for all who tender him such goods as he 
is accustomed to carry. Doty v. Strong, supra; Lloyd v. Haugh, 223 Pa. 148, 72 
A. 516, 21 L. R. A. (N. S.) 188. 

If, under the circumstances disclosed, the truck might be considered as a 
carrier, it was nothing more than a private carrier for hire, and such a carrier 
is not included in the contract. But there is no substantial evidence to support such 
a conclusion, for the truck belonged to appellee, and the driver was employed and 
paid to make the trip by his brother who was the president and apparently the 
manager of appellee. 

{2] The main contention, however, arises over the deletion from the contract, 
of the words, “Except as hereinafter provided,’ which follows immediately after 
the words, “This policy insures.” Appellee construes the deletion to mean that ali 
subsequent exceptions and qualifications are eliminated from the policy, thereby 
rendering appellant liable in any and all events where the loss is caused by fire. 
This construction we think is illogical and was not contemplated by the parties. 
If they had any such intention, it is not reasonable that they would have followed 
such deletion with the clear and specific limitations which are set forth in the 
policy. Indeed, the very name of the policy, “Theatrical Floater,” repels such a 


1This Policy Insures 


against loss directly caused by— 
1. Fire and lightning 
2. Collision and/or derailment 
3. Overturning of Trucks 


4. Marine perils while on Ferries and/or in cars on transfers in connection therewith. 

During the time the peneey insured hereunder is in transit b and/or in custody of any 
railroad, express, transfer or other transportation company, licensed public truckman, or other 
common carrier for transportation only land and/or while on ferries and/or on cars on 
transfers, in connection therewith, until delivered by any railroad, express, transfer or other 
transportation company, licensed public truckman, or other common carrier at destination, and 
while the merchandise is on docks, wharves, piers, and/or bulkheads and/or in depots, stations, 
and/or platforms in custody of any railroad, express, transfer or other transportation company, 
licensed public truckman or other common carrier incidental to transportation. 

This policy is further extended to cover against loss or damage directly caused by Fire 
and Lightning (meaning thereby the commonly accepted use of the term Li hasten}. while the 


subject matter insured hereunder is contained in any business or theatrical Suildise’ excluding 
the customary business premises of the assured. 


Auto. | Sleeper et al. v. Massachusetts Bonding & Ins. Co. 1139 


conclusion. The deleted words would have added nothing to the contract had they 
been left in it, and it seems quite obvious to us that their deletion cannot in any 
respect alter, or change or destroy the subsequent exceptions, limitations or con- 
ditions. It is quite clear that the contract purports to insure theatrical property 
while it is in the custody of persons other than the owner, and while it is in 
transit, or in the possession of such persons for the purpose of transit. It is true 
that the terms of the policy are extended to cover losses sustained while the 
insured property is in any business or theatrical building, but this provision is 
immediately followed by a clause which excludes the customary business premises 
of the assured from the benefits of that provision. 

[3] Insurance companles may by contract limit their liability as they please, 
Speelman v. Iowa State Traveling Men’s Ass’n (C. C. A.) 4 F.(2d) 501, and the 
policy is the sole source of the parties’ obligation. Springfield Fire & Marine Ins. 
Co. v. National Fire Ins. Co. (C. C. A.) 51 F.(2d) 714, 76 A. L. R. 1287. The 
terms of the policy are certain and unambiguous, and appellee failed to bring itself 
within those terms. Appellant’s motion for a directed verdict should have beei: 
granted. It is therefore unnecessary for us to pass upon the other assignments of 
error. 

The judgment is reversed and the cause remanded for a retrial. 


SLEEPER et al. v. MASSACHUSETTS BONDING & INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. July 3, 1933. 
186 Northeastern Reporter 778. 
1. INSURANCE. 

Automobile liability policy under Massachusetts Compulsory Motor Vehicle 
Liability Insurance Act did not cover accident occurring in New Hampshire (G. 
L. ‘Ter. Ede} c. 90, $344). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Rights of administrator of deceased, killed in automobile collision in New 
Hampshire, against insurer who issued Massachusetts compulsory policy with ex- 
traterritorial coverage, were no greater than those of insured against whom ad- 
ministrator recovered judgment (G. L. [Ter. Ed.] c. 90, § 34A; c. 175, §§ 112, 113: 
c. 214, § 3(10). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

3. INSURANCE. 


Provision of Massachusetts compulsory automobile policy that extraterritorial 
coverage shall not apply when motor vehicle is used to carry passengers for con- 
sideration held not limited to transportation of passengers by common carrier or 
habitually or as business (G. L. [Ter. Ed.] c. 90, § 34A). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE. 


Whenever contract, based on valuable consideration, has as its main purpose 
carrying of passengers, automobile liability insurer under policy precluding liabil- 
ity if passengers are carried for consideration is not liable for occurrences during 
journey covered by contract (G. L. [Ter. Ed.] c. 90, § 34A; c. 175, §§ 112, 113; «. 
214, § 3(10). . 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. INSURANCE. 


Judgment creditors held not entitled to recover against judgment debtor’s in- 
surer under Massachusetts compulsory automobile policy containing extraterritor- 
ial coverage, for accident occurring in New Hampshire, where judgment debtor at 
time of accident carried passengers for consideration which precluded recovery un- 
der policy (G. L. [Ter. Ed.] c. 90, § 34A; c. 175, §§ 112, 113; c. 214, § 3(10). 

Judgment debtor agreed to carry passengers from Boston to Mere- 
dith, N. H., and back, upon payment of enough to pay for gas, oil, and 
meals, and $8, and had no pleasure or personal interest in journey. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 
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6. INSURANCE. 

New Hampshire compulsory automobile liability statute held applicable only 
to required or compulsory policies issued in New Hampshire (Laws N. H. 1927, 
c. 54, §§ 1, 6). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

7. INSURANCE. 

New Hampshire compulsory automobile liability statute permitting recovery 
hough automobile is used to carry passengers for consideration held not “specific 
statutory provision” annulling exclusion clause in Massachusetts compulsory policy 
with extraterritorial Coverage, precluding recovery where automobile is used to 
‘arry passengers for consideration, under provision in policy that special statute 
in any state shall supersede exclusions (Laws N. H. 1927, c. 54, §§ 1, 6; G. L. 
[Ter. Ed.] c. 90, § 344, c. 175, §§ 113A(5), 112, 113, and c. 214, § 3(10). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

\ppeal from Superior Court, Suffolk County; Qua, Judge. 

Bill in equity by Harvey E. Sleeper and another against the Massachusetts 
Bonding & Insurance Company. From a final decree dismissing plaintiffs’ bill in 
equity, plaintiffs appeal. 

Decree affirmed. 

C. W. Lavers, of Boston, for appellants. 

k. Gallagher and N. F. Fermoyle, both of Boston, for appellee. 

LuMMUS, Justice 


[1, 2] The plaintiffs, administrators with the will annexed of the estate of 
George T. Sleeper, late of Winthrop, obtained judgment in this commonwealth 
against one Henry D. Stetson for negligence in his operation in New Hampshire 
of his automobile on March 30, 1930, which resulted in personal injury to said 
Sleeper and his subsequent death. The defendant insurance company insured said 
Stetson under the Massachusetts Compulsory Motor Vehicle Liability Insurance 
\ct, and for an additional premium gave him also “extraterritorial coverage” in- 
suring him against liability incurred in other territory including New Hampshire. 
The liability in this case was not covered by the Massachusetts compulsory policy, 
for it did not arise out of the operation of the automobile upon “the ways of the 
commonwealth.” G. L. (Ter. Ed.) c. 90, § 34A. The question is whether it was 
covered by the “extraterritorial coverage.” No Massachusetts statute requires any 
insurance, or prescribes any form of policy, indemnifying the owner or operator 
of a motor vehicle against liability resulting from its operation elsewhere than 
upon “the ways of the commonwealth.” As to the “extraterritorial coverage” the 
rights of the plaintiffs against the defendant insurance company cannot rise higher 
than those of Stetson, and if Stetson is not entitled to indemnity from the defend- 
ant insurance company there is nothing for the plaintiffs to reach by this bill in 
— under G. L. (Ter. Ed.) c. 175, §§ 112, 113, and chapter 214, § 3 (10); Souza 
v. Car & General Assurance Corp., Ltd., 281 Mass. 117, 183 N. E. 140, and cases 
hace Sheldon v. Bennett, 282 Mass. ——, 184 N. E. 722. 

The extraterritorial coverage, by the terms of the policy relative to “exclu- 
sions,” does not cover “when” the motor vehicle described in the policy is “being 
(1) operated hy any person contrary to law as to age, or any person under the 
age of sixteen (16) years in any event; or (2) used in any race or speed contest; 
or (3) used in towing or propelling any trailer, or other vehicle used as a trailer, 
unless such privilege is endorsed on this policy and a proper premium charged 
therefor, or such trailer is also insured by the Company; or (4) used for renting 
or livery use of the carrying of passengers for a consideration.” The trial judge 
found that the liability was incurred while Sleeper, the deceased, and one 
Ryerson were being driven in New Hampshire by Stetson under an agreement 
that Stetson should carry them from Boston to Meredith, New Hampshire, and 
return, upon payment of “enough to pay for his gas, oil and meals.” Stetson had 
no personal pleasure or interest in the journey, but was willing to go upon those 
terms. He received $8 besides meals. 


[3] The plaintiff contends that the provision of the policy that extraterritorial 
coverage shall not apply “when” the motor vehicle is “being * * * used for * * * 
the carrying of passengers for a consideration” relates only to transportation of 
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passengers by a common carrier, or at most to transportation of passengers ha- 
bitaally or as a business. We cannot accede to this contention. Grammatically, 
here is no more reason for reading in the word “habitually,” or some similar 
vouk before the word “used” in this clause, than for reading in a similar word be- 
fore the word “operated” or “used” in the other clauses already quoted. A single 1- 
stance of carrying of passengers for a consideration, while it continues, increases 
the risk to the insurance company, for by the law of a number of states in which 
ly judicial decision or statute the case of Massaletti v. Fitzroy, 228 Mass. 487, 118 
N. E. 168, L. R. A. 1918C, 264, Ann. Cas. 1918B, 1088, has been followed, or some 
other rule of liability unfavorable to guests has been adopted (Silver v. Silver, 
280 U. S. 117, 50 S. Ct. 57, 74 L. Ed. 221; notes, 65 A. L. R. 952, 61 A. L. R. 1252), 
e operator of a motor vehicle assumes a greater duty to a paying passenger than 
to a non-paying guest. The weight of authority likewise bears against the plain- 
tiff. In Elder v. Federal Ins. Co., 213 Mass. 389, 100 N. E. 655, a policy of fire 
insurance provided that the assured warranted that the insured automobile “shall 
not be used for carrying passengers [for compensation] * * * and in the event o1 
the violation of this warranty this policy shall immediately become null and void.” 
It was held that the act of the assured in permitting his son to make two trips in 
the summer, carrying passengers for compensation, precluded recovery for a loss 
by fire occurring in the following spring. See, also, Faris v. Travelers’ Indemnity 
278 Mass. 204, 208, 179 N. E. 605; Bloom v. Ohio Farmers’ Ins. Co., 255 Mass. 
528, 152 N. E. 345. In Souza v. Car & General Assurance Corp., Ltd., 281 Mass 
117, 183 N. E. 140, the plaintiff neither argued nor filed a brief, and the facts are 
not fully stated in o opinion; but in fact in that case, and in the very similar 
ase of Raymond y. Great American Indemnity Co. (N. H.) 163 A. 713, arising 
under a policy much like that in the case at bar, a use of an automobile for the 
arrying of passengers for a consideration on a number of occasions, falling short, 
1owever, of a regular business, was held to bar indemnity for a liability incurred 
while the automobile was being so used. 


[4, 5] We think that whenever there is a contract, based on valuable consider- 
ation, having as its main purpose the carrying of passengers, the insurer under the 
iorm of policy in this case does not undertake to indemnify the owner or operator 
against liability for an occurrence during the journey covered by the contract. 
See Mittet v. Home Ins. Co., 49 S. D. 319, 207 N. W. 49; Chooljian v. Nahigian, 
273 Mass. 396, 173 N. E. 511. See, also, Jacobson vy. Stone, 277 Mass. 323, 178 N. 
Ek. 636. We are unable to follow expressions in Marks v. Home Fire & Marine 
Ins. Co. of California, 52 App. D. C. 225, 285 F. 959, tending to the contrary. See, 
also, O’Donnell y. New Amsterdam Casualty Co., 50 R. I. 269, 146 A. 410; Fire- 
men’s Ins. Co. of Newark v. Rye, 160 Ark. 212, 254 S. W. 465. The commercial 
adequacy or inadequacy of the consideration, or the want of profit to the owner or 
perator, is immaterial under the terms of the policy. In Askowith v. Massell, 260 
Mass. 202, 156 N. E. 875, the division of the expense of operating an automobile 
among the members of a fishing party was held non-contractual, and consequently 
the passengers were within the class of guests. There is nothing in the opinion in 
that case inconsistent with what is here decided. 

{6. 7] One further point remains. The provision for “extra-territorial cov- 
erage,” described in the policy as section B thereof, contains this paragraph: “6. 
Spectal Statutes. If any of the Agreements, Conditions or Declarations of Section 
B are at variance with any specific statutory provisions of any State, Territory, 
District or Province within which coverage is granted, such specific statutory 
provisions shall supersede any such Agreement, Condition or Declaration of this 
policy inconsistent therewith.” The plaintiffs cite New Hampshire Laws 1927, 

54, which requires a defendant in an action at law to recover damages resulting 
from the operation of a motor vehicle, after a preliminary inquiry and order by 
the court, and under penalty of a prohibition of further operation of any motor 
vehicle within the state, to furnish security for satisfaction of the possible further 
judgment, which may be by obtaining a policy of liability insurance which in 
‘ertain essential features resembles the Massachusetts compulsory motor vehicle 
liability policy, because it covers “the insured and any person responsible for the 
operation of the insured’s motor vehicle or trailer with his express or implied 
‘onsent, against loss by reason of the liability to pay damages to others for * * * 
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bodily injuries * * * arising out of the ownership, operation, maintenance, contro] 
or-use * * * of such motor vehicle or trailer,” provides that “No statement made 
by the insyred or on his behalf, and no violation of the terms of the policy, 
shall operate to defeat or avoid the policy so as to bar recovery within the limit 
provided in the policy,” and provides that a person obtaining judgment for loss 
or damage covered by the policy may have the insurance money applied to the 
satisfaction of the judgment. New Hampshire Laws 1927, ¢. 54, §§ 1,6 G. L. 
(Ter. Ed.) c. 90, § 34A; chapter 175, §§ 113A(5), 112, 113; Kana v. Fishman, 
276 Mass. 206, 211, 176 N. E. 922; Caron v. American Motorists Ins. Co. of 
Chicago, Ill., 277 Mass. 156, 178 N. E. 286; Goldberg v. Preferred Accident Ins. 
Co. of New York, 279 Mass. 393, 396, 181 N. E. 235; Rose v. Franklin Surety 
Co., 282 Mass. , 183 N. E. 918. A policy under the New Hampshire statute, 
like a policy under the Massachusetts Compulsory Motor Vehicle Liability Insur- 
ance Act, apparently may not contain any “exclusion,” to the effect that the policy 
shall not cover when the motor vehicle is being used for the carrying of passengers 
for a consideration. 

The plaintiffs contend that the New Hampshire statute constitutes a “specific 
statutory provision” inconsistent with the “exclusion” in question, and supersedes 
and annuls it under the clause quoted from the policy. This contention is fore- 
closed by Sheldon v. Bennett, 282 Mass. ——, 184 N. E. 722, 724. The policy in 
that case was like that in the present case, and the same statute of New Hamp- 
shire was involved. It was held that “the provisions of the New Hampshire 
statute are not to be construed as establishing the policy of that State that no 
motor vehicle liability policy shall exist except such as is provided by” that 
statute, but that its provisions “are applicable only to required or compulsory 
policies issued in that State.” We see nothing to disturb that decision in the New 
Hampshire cases cited by the plaintiffs. A®tna Casualty & Surety Co. v. Sullivan, 
83 N. H. 426, 143 A. 687; Raymond v. Great American Indemnity Co. (N. H.) 
163 A. 713: Sauriolle v. O’Gorman (N. H.) 163 A. 717. 


Decree affirmed with costs. 


AMERICAN LUMBERMEN’S MUT. CASUALTY CO. OF ILLINOIS 


v. TRASK. 
Supreme Court, Appellate Division, Third Department, June 30, 1933. 
26 New York Supplement 1. 

1. INSURANCE 
_ One operating borrowed automobile at time of collision causing damages. 
ior which judgments, satised by liability insurer, were recoverd, jeld not insured 
relieved from reimbursing insurer, even if financial responsibility law applied 
(Vehicle and Traffic Law, 8§ 94-a, 94-c, 94-i [now § 94-k]). 

(For other cases, see Insurance, Dec. Dig. § 435.) 
2. INSURANCE 

Rule of strict construction of insurance policy against insurer held inapplic- 
= in tayor of one operating automobile loaned him by insured under liability 
policy. ; : 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Automobile liability insurer held entitled to recover amount paid to satisfy 
judgments for damages trom one operating automobile borrowed from insured 
at time of collision causing damages (Vehicle and Traffic Law, § 59). 

(For other cases, see Insurance, Dec. Dig. § 601.) 

Appeal from Judgment on Report of Official Referee. 

Action by the American Lumbermen’s Mutual Casualty Company of Illinois 
against Preston E. Trask. From a judgment of the Supreme Court for plaintiff 
on the decision of an official referee (145 Misc. 727, 260 N. Y. S. 789). defendant 
appeals. ™ 

Affirmed. — 

Argued before Hill, P. j., and Rhodes, Crapser, Bliss, and Heffernan, JJ 

Coville & Santry, of Oneida, for appellant. 

Oscar J. Brown, of Syracuse, for respondent. 

RuHopEs, Justice. 
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\gnes May Pilbeam was the owner of a Buick coupé. The respondent 
do to her as named assured its policy of automobile liability insurance cover- 
the said automobile; said policy being dated January 31, 1931. The defend- 
iit Was operating an automobile sales agency, and, as an accommodation, Miss 
Pilbeam loaned him said automobile to demonstrate to one of his customers. 
On February 11,1931, while the defendant was thus operating the car, a collision 
occurred resulting in damage to Albert J. Fowler and Jennie E. Fowler, his 
vite. Separate actions were brought by Mr. and Mrs. Fowler against the defend- 
nd Miss Pilbeam, resulting in judgment against both defendants. Notice 
upon the detendant in behalf of Miss Pilbeam requiring him to 
ctious and save her harmless from any damage therefrom. The 
it herein paid one-half of the amount of said judgments and refused to 
balance, whereupon the plaintiff, insurer under said policy, paid to 
Mrs. Fowler the balance remaining unpaid under said judgments. The 
1 insurance contained a ciause providing for the subrogation of the said 
tpany in place of the assured as to any payments made under the policy. 
plaintiff herein mow seeks by right of subrogation to recover from the 
ndant the amount paid by plaintiff by reason of such judgments. 
The defendant interposed an answer containing a defense to the effect that 
the terms of said policy the relation of insured and insurer was created 
between the plaintiff and detendant herein and that said defendant was entitled 
the benefits of said policy to the same extent as said Agnes May Pilbeam, 
while operating said automobile with her consent, and that, being an assured 
under said policy, the defendant owed no obligation of rcimbursement to th 
waintiff as insurer 
The real question thus presented is whether the defendant is an assured 
under the policy, entithd to the benefits thereof to the same extent as said 
Agnes May Pilbeam 
policy contained a provision entitled “Extended Coverage”; such pro- 
in part providing that “the terms and conditions of this policy are so 
ded as to be available in the same manner and under the same conditions 
are avail able to the named assured, to any person or persons while riding 
egally operating any of the automobiles described in the special conditions, 


and to any person, firm, or corporation legally responsible for the operation 
hereot, provided such use or operation is with the permission of the named 


issured. 


The policy defines the term “Named Assured” as the individual, person, 
partnership, corporation, trustee or estate named in the special conditions of this 
policy. The said special conditions set forth the name of the assured as “Agnes 
May Pilbeam,” her address, occupation, kind of car, amount and kind of insurance, 


and amount of premium. 


A rider was attached to and made part of the policy entitled “New York 
Financial Responsibility Endorsement, Owner’s Coverage Endorsement Providing 
coverage under New York State Financial Responsibility Act.” The rider then 
recites: “This indorsement is to provide solely for the amending of the insurance 
coverage specified in the policy to which it is attached, to conform with the 
requirements of article 6-A of the Vehicle and Traffic Law, as to the kind of 
coverage so specified. The purpose of the indorsement is to enable the company tc 
file an appropriate certificate with the commissioner of motor vehicles on behalf 
of the assured, under the conditions of article 6-A of the Vehicle and Traffic 
Law entitled ‘Financial Responsibility for Operation of Motor Vehicles.’ 

“The public liability and/or property damage coverage in the Policy to which 
this endorsement is attached is amended to insure the Named Assured and any 
ther person using or responsible for the use of any motor vehicle described in 
the attached Policy, with the consent, expressed or implied, of such Assured, 
against loss from the liability imposed upon such Assured by law, or upon such 
ther person, from injury to or death of any person. * * 

There is no proof in the record that the license of Miss Pilbeam had ever 
been suspended so as to require her to file proof of financial responsibility by said 
_—— 6-A of the Vehicle and Traffic Law (section 94-a et seq.). 

In Cohen v. Metropolitan Casualty Ins. Co. of New York, 233 App. Div 
340, 299 N. Y. S. 841, it was held that the provisions of said article 6-A apply 
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only to cases requiring policies to be carried by persons financially irresponsible ; 
that where a policy issued was not “required,” the said provisions of the policy 
conforming thereto were not applicable. Such seems to be the plain meaning and 
intent of the article in question. But, if it be assumed that the rider and said 
article 6-A have application here, still the policy should not receive the construction 
contended for by the defendant. Section 94-c provides that proof of financial ability 
be evidenced by written certificate of an insurance company “that it has issued 
to or for the benefit of the person named therein a motor vehicle liability 
policy or policies as defined in this article. * * *” Section 94-i, now section 
04-k. defines motor vehicle liability policy as “a policy of liability insurance 
issued * * * to the person therein named as insured,” and provides that such 
volicy “shall insure the insured named therein and any other person using or 
responsible for the use of any such motor vehicle with the consent, expressed 
or implied, of such insured, against loss from the liability imposed upon such 
insured by law or upon such other person for injury to or death of any person, 
** * or which policy shall, in the alternative, insure the person therein named 
as insured against loss from the liability imposed by law upon such insured for 
injury to or death of any person * * * or damage to property, except property 
of others in charge of the insured or the insured’s employees, growing out of 
the operation or use by such insured of any motor vehicle except a motor 
vehicle registered in the name of such insured and occurring while such insured 
is personally in control, as driver or occupant, of such motor vehicle. * * *” 
Said section further provides that liability under such a policy shall becomc 
absolute whenever loss or damage covered by the policy occurs. 

The policy was issued to Miss Pilbeam to cover her liability as owner of 
the car, and the contract was between her and the insurer. There was no 
contractual relation or privity of interest between the insurer and the defendant. 
As suggested in the opinion of the learned referee below, the construction 
contended for by the defendant would make him equally with Miss Pilbeam 
ihe beneficiary of a contract to which he was an entire stranger and in which 
no benefit to him was contemplated by any one and to which no consideration 
wioved from him or for him to any one, and it would absolve him from all 
liability to every one including Miss Pilbeam, the owner of the car. Under 
such a construction, if she had paid the judgment she would have no recours: 
over against the defendant, although the defendant, being primarily liable and 
the actual tort-feasor, is at common law liable over to her. Oceanic Steam 
Navigation Co., Limited, v. Compania Transatlantic Espanola, 134 N. Y. 461, 
31 N. E. 987, 30 Am. St. Rep. 685. 

[2] If we were construing the policy from the standpoint of Miss Pilbeam, 
the assured, one of the parties to the contract, then, as against the insurer, the 
policy would be strictly construed as to its meaning and intent. Kratzenstein v. 
Western Assur. Co. of Toronto, 116 N. Y. 54, 59, 22 N. E. 221,5 L. R. A. 799: 
Allen vy: St. Louis Ins. Co., 85 N. Y. 475: Herrman vy. Merchants’ Ins. Co., &1 
N. Y. 184, 37 Am. Rep. 488; Janneck v. Metropolitan Life Ins. Co., 162 N. Y¥ 
3f4, $76;°57 No E182. 

The rule of strict construction against the insurance company is not, how- 
ever, applicable in favor of the defendant. The plaintiff is here seeking 
cnforce its rights as against a stranger to the contract in question. 

The appellant insists that, if the object of the rider was solely for the benefit 
of Miss Pilbeam, and not tor defendant, there was no occasion for its use becaus« 
the policy, without the rider, made the insurer liable. But, as pointed out in 
Cohen v. Metropolitan Casualty Ins. Co. of New York, supra, the law does not 
require such insurance except in case of a “required policy” after a license has 
been suspended. In one case the insurance and the extent of coverage 1s 
«ptional; in the other, mandatory and absolute. 


{3] Miss Pilbeam, by virtue of section 59 of the Vehicle and Traffic Law. 
hecame liable for the negligence of the defendant, and the defendant was liable 
over to her for the damages caused to her through his misconduct. The plaintiff 
ere has succeeded to her rights and is entitled to recover damages caused to 


it by reason of defendant's negligent act. The defendant may not evade liability 
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by invoking the terms of a contract to which he is not a party and to which 
he is a stranger in interest. The judgment should be affirmed, with costs. 
Judgment athrmed, with costs. 
Hill, P. J., and Crapser, ones, and Heffernan, JJ., concur. 


. HINTON & SON v. EMPLOYERS’ LIABILITY ASSUR 
CORPORATION, Limited. 
Supreme Court of Tennessee. June 24, 1933. 
62 Southwestern Reporter (2d) 47. 
INSURANCE. 


Where liability policy contained no words limiting scope of liability, lang- 
uage must be construed with reference to subject-matter and nature of risk 
involved with due regard to objects and intentions of partics as gathered from 
whole instrument. 

(For other cases, see Insurance, Dec. Dig. § 146]1].) 

INSURANCE. 

Injuries sustained by person while being carried on stretcher from house 
16 insured’s ambulance, before reaching ambulance, /eld not within liability 
policy obligating insurer to defend even groundless suits for injuries resulting 
irom “ownership, maintenance, operation, or use of automobile” so as to permit 
insured to recover expenses of detending injured party's suit. = 

No recovery could be had, since, while transportation of sick person 
from bed to street curb was necessary incident to conduct of insured’s 
business of operating ambulance for hire, it was not necessary incident 

to operation or use of ambulance as motor vehicle as actual placing 

or removal of persons therein and therefrom would be, and, until 

ambulance was reached, its use in transportation of patient had not 

begun. 

(For other cases, sce Insurance, Dec. Dig. § 435.) 

Certiorari to Court of Appeals. 

Suit by J. T. Hinton & Son against the Employers’ Liability Assurance 
Corporation, Limited. Judgment for complainants, and defendant brings cer- 
tierari. 

Reversed, and suit dismissed. 

Gilliland & Gilliland, of Memphis, for plaintiff in error. 

Metcalf, Metcalf & Apperson, of Memphis, for defendants in error. 

Swiccart, Justice. 


J. T. Hinton & Son, complainants, operate an automobile ambulance, in 
connection with an undertaking business. In response to a call, their ambulance 
was sent to the home of Mrs. Belle Hall, in the city of Memphis, for the purpose 
ot conveying her to a local hospital. A stretcher, with which the ambulance 
was equipped, was carried into the house, and Mrs. Hall was carried thereon 
irom her bed to the ambulance by the ambulance driver and his assistant, 
servants of complainants. One of the stretcher bearers slipped on a muddy 
terrace and fell to his knees, as they were approaching the ambulance, but 
before they had reached it, and the stretcher dropped about 6 inches. There 
Was no immediate compiaint ot resulting injury, but subsequently Mrs. Hall 
suffered a miscarriage, which she attributed to a jolting she received when the 
stretcher bearer slipped and fell. Suits for damages were filed by Mrs. Hall 
and her husband, in the aggregate sum of $45,000. In these suits the plaintiffs 
claimed that the stretcher was permitted to strike the ground violently. The 
suits were successfully defended by complainants and their attorneys, whom 
they employed and paid. 

Complainants sue to recover the expenses of defending said suits, $1,587, 
inder a contract of automobile liability insurance, issued on their ambulance 
by the defendant corporation, ‘The contract obligated the insurer to defend 
any suits alleging injuries covered by the contract, notwithstanding such suits 
might be “wholly groundless.” 

The chancellor and Court of Appeals have concurred in holding the com- 
plainants entitled to recover, and the cause is before us by certiorari heretofore 
granted on the petition of the insurer. Assignments of error present only two 
grounds for reversal: (1) That the contract of insurance does not cover the 
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accident by which Mrs. Hall claimed to have been injured; and (2) that the fee 
‘f $1,500 paid by complainants to their attorneys for successfully defending 
the two damage suits was unreasonably large. 

The contract of insurance consists of a printed form, with written addi- 
tions and alterations. The principal clause provides that it covers bodily 
injuries accidentally sustained by any person or persons, “as the result of the 
ownership, maintenance, operation, or use” of the described automobile, 

The contract described and identified the automobile insured as a “Cunning- 
ham Ambulance’; and a rider attached to the contract cancelled the stipulations 
and agreements of the printed form which would have rendered the insurance 
inoperative while the automobile was being used “tor renting or livery use or 
the carrying Ol passengers jor a consideration.” This cancellation Was made 
“in consideration of the premium for which this policy is written. 

The question we have for determination is whether the accidental injury 
claimed to have been inflicted by the driver or his assistant, of the insured auto- 
wobile ambulance, upon a person being carried upon a stretcher for the purposs 
of becoming « passenger for hire in the ambulance, was an injury sustained as 
the result of the operation or use of the ambulance, within the purview and 
application of the insurance contract. 

{1} The contract contains no words expressly: limiting the scope, or applica- 
won of the phrase “resulting from the ownership, maintenance, operation, or 
use” of the deseribed automobile; and this general and broad language must 
be construed with reference to the subject-matter and the nature of the risk 
involved, with due regard to the objects and intentions of the parties as th 
same may be gathered from the whole instrument. 1 Couch, Cyc. of Insurance 
iaw, § 174 

In Panhandle Stecl Products Co. vy. Fidelity Union Cas. Co. (Tex. Civ. App.) 
23 S.W.(2d) 799, 80, an injury sustained by a pedestrian struck by an iron 
beam, while it was being unloaded from a parked truck, was held to have resulted 
from the use of the cok. within the application of an insurance contract, con- 
taining the same language as in the case before us. Of that language the Texas 
Court of Civil Appeals said: “It will be noted, further, that the language used 
in the hability clause of the policy is broad and general in its scope, and not 
restricted by any words to the effect that the injuries covered by that clause 
must be the ‘proximate’ result of the use of the truck, or that the injury must 
ie sustained while the truck was being driven, or the result of collision or over- 
turning,” ete. 

In Quality Dairy Co. v. Fort Dearborn Casualty Underwrters (St. Louis 
Court of Appeals, Missouri) 16 S.W.(2d) 613, 164, the contract in suit covered 
injuries suffered “by the reason of ownership, maintenance, or use” of the 
described automobile. Of this language the court observed that the defendant's 
obligation to indemnity plaintiff was not limited to cases where the truck itself 
produced the injury, but that the contract was expre oats drawn in “terms broad 
cnough to cover all claims arising by reason of the use of the truck.” 

In harmony with those cases is the rule of construction which we quote 
from Maness v. Lite & Casualty Insurance Company, 161 Tenn. 41, 28 S.W.(2d) 
339: : 

“To justify recovery cn a policy of insurance, it is not necessary that the 
peril insured against be the cause of the loss in the sense that it Is. the nearest 
cause in point of time or place. If the peril insured against be ‘the efficient, 
predominating cause of the loss, it is regarded as the proximate cause thereof, 
although the ceull was brought about by a train of events set in motion by the 
particular peril and operating with reasonable certainty to occasion the loss.” 

A stipulation of facts, entered into by the parties and submitted to the 
chancellor as a part of the proof, contains the following: 

“That at the time defendant solicited complainant to take said policy, 1! 
ordinary, usual and customary operation and use of said ambulance necessarily 
and imperatively required that a stretcher be used in connection therewith, and 
that unless a stretcher was used by complainant in connection with said ambul- 
ance, complainant could not use it as such; that the stretcher was the detac!i 
able part of the ambulance on which the sick and injured persons, who were 
unable to move themselves and who need the use of an ambulance, were placed 
in order to be carried to and from the ambulance, and on which they rested and 
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were carried while the automotive part of the equipment of the ambulance was 
in motion: that defendant knew it was insuring an ambulance.” 

In Panhandle Steel Products Co. vy. Fidelity Union Cas. Co., supra, the 
owner oi the insured automobile truck was engaged in the business of selling 
and delivering structural steel and iron. Its employees used the truck to deliver 
« beam, 18 feet long and 8 or 10 inches wide. At the place df delivery, the 
truck was backed up to the curb, and the beam was being moved across the 
sidewalk into the building. When only about one-half of the beam was off the 
truck, the plaintiff passed on the sidewalk and was struck by the beam, receiv- 
ing injuries for which she sued. Holding that the accident resulted from the 
“use” of the truck, within the meaning of the insurance contract, the Texas 
court said: 

“The act of unloading the automobile was not an act separate and inde- 
pendent of the use of the truck, but was a step incident to the use and necessary 
to accomplish the purpose thereof. And, since it followed in a natural and 
continual sequence from the use, it would seem to follow logically that the act 
of unloading would not preclude a holding that the use of the truck was the 
proximate cause of the injury, if, indeed, such a holding be necessary to support 
a recovery by the plaintiff against the defendant.” 

[2] li the accident assigned by Mrs. Hall as the cause of her injury had 
occurred while the stretcher was being placed in the ambulance, or while it was 
heing removed therefrom, we would be strongly inclined to follow the argument 
of the case just cited, and hold it the result of the use of the ambulance. But 
the authorities and liberal rule of construction cited do not, in our opinion, 
justify the further extension of the terms of the contract, so as to include the 
accident in suit. When the stretcher was dropped, the ambulance had not been 
reached. Mrs. Hall was being transported to the ambulance, and not by it or 
on it. The transportation of sick persons from bed to street curb was a neces- 
sary incident to the conduct of complainants’ business of operating an ambulance 
for hire, but was not a necessary incident to the operation or use of the ambul- 
anee as a motor vehicle, as the actual placing or removal of persons therein and 
therefrom would be. Complainants were insured against liability arising from 
the operation and use of the vehicle, and not against liability arising from the 
conduct of their business. In order to sell the use of the ambulance to the 
public, it was necessary for complainants to provide stretcher bearers and to 
convey persons to the ambulance, but that, we think, was merely a business 
custom or convenience, as was the maintenance of a telephone through which 
calls for the ambulance might be received. The transportation from bed to curb 
was preparatory to the use of the ambulance, but until the ambulance was 
reached its use in the transportation of the patient had not begun. The hazard 
of the transportation of persons to the ambulance was not within the terms of 
the contract and was not assumed by the insurer. 

The decree of the Court of Appeals will therefore be reversed, and the suit 
dismissed, at complainants’ cost. 


AMERICAN INDEMNITY CO. v. JAMISON. No. 4289. 
Court of Civil Appeals of Texas. Texarkana. March 1, 1933. 
Rehearing Denied March 9, 1933. 
62 Southwestern Reporter (2d) 197. 
1. INSURANCE. 

That insured’s wife operating automobile was negligent held not to prevent 
recovery on policy indemnifying against damage resulting from “accidental colli- 
sion or upset.” 

(For other cases, see Insurance, Dec. Dig. § 424.) 

2. INSURANCE. 


“Accident,” within automobile collision policy, connotes event which occurs 
without one’s foresight or expectation, and does not exclude negligence. 
(For other cases, see Insurance, Dec. Dig. § 424.) 
3. INSURANCE. . oe 
Court properly determined extent of damage to automobile under collision 
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policy on basis oi difference in value where cost of repairs, also specified as limi 
tation in policy, exceeded that difference. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

4. INSURANCE. eee 

Evidence in action on automobile collision policy sustained finding as 
oi repairing wrecked automobile. 

(Kor other cases, see Insurance, Dec. Dig. § 665[4].) 

\ppeal from District Court, Red River County; R. J. Williams, Judge. 

Action by J. P. Jamison against the American Indemnity Company. Judy 
ment for plaintiff, and defendant appeals. 

Affirmed. 

King, Mahattey, \Vheeler & Bryson, of Texarkana, for appellant. 

A. L. Robbins, of Clarksville, for appellee. 

JoHNsSoN, Chiet Justice. 

For a statement of the case we refer to the opinion on former appeal, (‘Tex 
Civ. App.) 42 $.W.(2d) 801, except as herein noted for the purpose of consider- 
ing the matters presented on this appeal. 

{1, 2] Appellant assigns as error the action of the trial court in sustaining 
appellee’s special exceptions to paragraphs 3 and 4 of defendant's amended answer. 
The pleadings su stricken out allege, as a defense and estoppel to plaintiff's rigit 
to recover, substantially, the following facts: That plaintiff was a married man; 
that the insured automobile was community property; that it was purchased for 
use of the family, especially the wife; that it was with plaintiff's knowledge and 
consent that his wife was driving the automobile when wrecked; that she was 
negligent in not keeping a proper lookout for traffic; did not have the automo- 
bile under control; and was at the time violating article 794 of the Penal Code 
of the State of ‘Texas, in that she was driving it on a public highway at a rat 
of speed in excess of fifteen miles per hour, to wit, thirty or thirty-five miles 
per hour, while passing another automobile driven in the opposite direction; and 
hy suddenly pulling or steering the car to the right on a graveled shoulder of 
the highway, the rear wheel skidded, she lost control, the car went into the 
ditch, turned over several times, wrecked. 

Appellant contends, in substance, that: By reason of the wife’s acts, proxi- 
mately causing the loss or injury to the automobile, being in violation of the Penal 
Code, and negligence per se, the plaintiff cannot recover upon the policy of 
insurance indemnitying lim against loss or injury to the automobile resulting 
from “accidental collision or upset.” That construed in the light of the danger- 
ous character of the subject-matter of the contract (an automobile), and the 
situation and relation of the parties thereto, it should be held that there was au 
unplied obligation on appellee that he would operate the automobile in a care- 
ful manner, not in violation of the law. That the parties did not have in mind 
to, and that the appellant did not thereby contract to, insure appellee against a loss 
or injury to his automobile resulting from a violation of the law, constituting 
uegligence, on the part of appellee or his wife. That the word “accident” as 
used in the insuring contract should be given a restricted meaning to exclude 
“accidental collision and upsets” resulting from acts of appellee or his wife in 
violation of the law, constituting negligence per se. 

To give the word “accident” the restricted meaning cited by appellant i: 
support of its contention, 1 C. J. § 5, p. 392, “to be an occurrence to whicr 
human fault does not contribute,” would reduce the insurance clause to cover 
only those unusual and unexpected accidental collisions and upsets of an auto- 
mobile happening without negligence. We do not find this to be the rule of 
construction placed upon the word, as is more fully shown by the text cited by 
appellant, when applied to accidental insurance, and as placed upon it by the 
appellate courts of other states. In legal contemplation “accident” represents the 
opposite of “intent,” 1 C. J. § 4, p. 392; and in its most commonly accepted 
meaning the word denotes an event that takes place without one’s foresight or 
expectation, 1 C. J. § 3, p. 392; and does not exclude that human fault called 
negligence, but is recognized as an occurrence arising from the carelessness of 
men, 1 C. J. § 5, p. 393. And quoting from the same text, section 44, p. 417, 
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we find the rule of construction to be: “The terms used in an accident insur- 
ance policy should be construed in their plain, ordinary, and popular sense.” And 
section 72, p. 425: “The terms ‘accident’ and ‘accidental’ as used in insurance poli- 
cies COV ering death or injuries by accident, or accidental means, are presumed to de 
employed in their ordinary and popular sense * * * and the definition does not 
exclude an injury caused in part by the negligence of the insured.” And section 123, 
p. 450: “In the absence of any stipulation in the policy relative to the matter, the 
negligence of the insured will not affect the liability of the insurer.” And section 225 
p. 487: “The contract evidenced by a policy of accident insurance is entered into 
by the insured for the purpose of obtaining protection in case of accidental 
injuries, whether or not they result from thoughtlessness, carelessness, or neg- 
ligence: and it is accordingly well settled that it is no defense to an action on 
such a policy that the negligence of the insured caused or contributed to the 
injury, sabia, of course, the policy expressly excepts from the risk accidents 
due to insured’s negligence.” The above ruies of construction have heen followed 
by the following courts and others: Fireman’s Fund Ins. Co. v. Haley, 129 
Miss. 525, 529, 92 So. 635, 23 A. L. R. 1470; Messersmith v. Amer. Fidelity Co., 
232 N. Y. 161, 133 N. E. 432, 19 A. I. R. 876; McMahon v. Hanna Pearlman 
et al., 242 Mass. 367, 136 N. E. 154, 23 A. L. R. 1467; Pawlicki v. Hollenbeck, 
250 Mich. 38, 229 N. : 626: Security Underwriters v. Rousch Motor Co., 88 
Ind. App. 112, 161 N. E. 569. There are no words or phrases in the policy of 
insurance issued by aula to appellee in this case which in any way modify, 
limit, or restrict the ordinary and customary meaning of the word “accident,” 

as applied to accidental collisions or upsets in the insuring clauses of the policy. 
We are of the opinion that the appellant would be bound by the previous construc- 
tions placed upon the word as applied to accidental insurance. The assignment 
is overruled. 

[3] As the limitation of liability and method of determining same, the policy 
in question provided: “This Company’s liability for loss or damage to the automo- 
bile described herein shall not exceed the actual cash value thereof at the time 
any loss or damage occurs * * * nor what it would then cost to repair o1 
replace the automobile or parts thereof with others of a like kind and quality.” 

The jury found, in response to issues submitted by the court, that $950 was 
the actual cash value of the automobile immediately prior to the accident, and 
that $50 was its actual cash value immediately after the accident; and that it 
would cost $1,025 to repair it. On these findings the court entered judgment 1m 
faver of appellee against appellant for $900 and interest at 6 per cent. from 
October 10, 1930, a date found by the court ‘to be more than sixty days after 
plaintiff has furnished defendant with proof of loss. The appellant contends that 
that it was shown that the automobile was not a total loss, and the court erred 
in entering judgement for the difference in value before and after the accident. 
The provisions of the policy ahove quoted set two limitations of the insurer’s 
liability. First, not to exceed the value of the automobile at the time of the 
iccident, which in this case was found to be $950; second, not to exceed the 
cost of repairing, which in this case the jury found to be $1,025. The cost ot 
repairs exceeding the difference in value of the automobile before and after 
the accident, it appears to us that the trial court then correctly determined the 
extent of plaintiff's damage, and the limit of defendant’s liahility, to be the dif- 
ference hetween the value of the automobile before and after the accident 
Herrin Transfer & Warehouse Co. v. Carter Produce Co. (Tex. Civ. App.) 50 
S.W.(2d) 458; Campbell v. Johnson (Tex. Civ. App.) 284 S. W. 261: El Paso 
Electric - v. Collins (Tex. Civ. App.) 10 S.W.(2d) 397: Standard Accident 
Ins. Co. v. Richmond (Tex. Civ. App.) 297 S. W. 879: Thomas v. Goulette (Tex 
Civ. hoe} 12 S.W.(2d) 829; White v. Beaumont Imp. Co. (Tex. Civ. App.) 21 
S.\W.(2d) 559; Morris v. Ridenour (Tex. Civ. App.) 43 S.W.(2d) 147. 

[4] Appellant further contends that the testimony on which the jury based 
its findings of values was incredible and unreasonable, especially upon which the, 
found the cost of repairing to he within $5 of the original purchase price of the 
automobile. This testimony might appear to be a little “stout”: hut when we turn 
to the statement of facts, it appears to he the “confessions” of honest mechanics. 
At any rate, it is given a satisfactory explanation, in that mass production bv 
facilities of the factory is much cheaper than single assembly by a mechanic in 
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a garage. We cannot say this is incredible or unreasonable. The evidence is 


sufficient to support the findings of the jury. 
Appellant’s assignments having been carefully considered, they are overruled, 


and the case is affirmed. 
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MISCELLANEOUS 


NATIONAL SURETY CO. v. MUTUAL VENEER CO. No. 6090. 
Circuit Court of Appeals, Sixth Circuit. June 29, 1933. 
66 Federal Reporter (2d) 8&8. 
1. INSURANCE. 


Statutory provision relating to effect of false statements in application for 

insurance held applicable to credit insurance (Comp. Laws Mich. 1929, § 12444). 
Comp. Laws Mich. 1929, § 12444, provides, in substance, that the falsity 

of any statement in application for any policy covered by designated chap- 

ter shall not bar the right of recovery thereunder, unless such false state- 

ment was made with actual intent to deceive, or unless it materially 

affected either the acceptance of the risk or the hazard assumed by the 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

2. INSURANCE. 

In suit on credit insurance policy, evidence held to support conclusion that 
erroneous statement of gross sales in application did not affect assumption of 
risk (Comp. Laws Mich. 1929, § 12444). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. 

Provisions of insurance policy, if ambiguous, must be construed strictly against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Latest semiannual published hook of mercantile agency, containing capital 
and credit ratings, eld latest published book within credit insurance policy, not- 
withstanding more recent weekly report and supplement not containing debtor’s 
capital and credit rating. 

Credit insurance policy contained provision that no loss is covered 

hy policy unless debtor to whom goods were shipped and delivered shall 

have in the latest published book of the Lyon Furniture Mercantile 

\gency, at the date of the shipment, a capital rating and its accompanying 

credit rating, as tabulated. 

(For other cases, see Insurance, Dec. Dig. § 286.) 

\ppeal from the District Court of the United States for the Western District 
of Michigan; Fred M. Raymond, Judge. 

Suit by the Mutual Veneer Company against the National Surety Company. 
From a judgment in favor of the plaintiff, the defendant appeals. 

Affirmed. 

N. C. Snyder, of Grand Rapids, Mich. (Cleland & Snyder, of Grand Rapids, 
Mich., on the brief), for appellant. 

Morton Keeney, of Grand Rapids, Mich. (Butterfield, Keeney & Amberg and 
R. Dale Law, all of Grand Rapids, Mich., on the brief), for appellee. 

Before Moorman, Hicks, and Simons, Circuit Judges. 

Hicks, Circuit Judge. 

Suit at law by Mutual Veneer Company, a corporation, and appellee, engaged 
in the manufacture and sale of veneer and similar products, against National 
Surety Company, an indemnity insurance company, and appellant, upon a credit 
insurance policy issued September 3, 1929, and designed to protect against losses 
aused by the insolvency of customers to whom credit had been extended. The 
particular losses here involved were upon shipments made by appellee between 
September 3, 1929, and November 16, 1929, to Sonora Phonograph Company, Inc. 
\ppellee had judgment. 

Appellant by various assignments of error, challenging the denial of a directed 
verdict, the correctness of the charge, and the court’s refusal to give certain 
requested instructions, raises two points. 

The first is that, in the application for the policy, appellant misrepresented 
both the amount of its gross sales covering the period from December 21, 1924, to 
June 1, 1929, and its losses sustained by reason of extension of credit during that 
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period; and that appellant warranted the truth of these misstatements, and the 
warranty being made the basis of the policy, upon its breach the policy became 
void. 

This contention is based upon the following undisputed facts: Danehower, a 
soliciting agent of appellant, a New York corporation, began negotiations with 
McCoy, president of appellee, a Michigan corporation located in Grand Rapids. 
These negotiations culminated in the issuance of a policy, the application of which 
contained the following printed statement: “As a basis of the Policy hereby 
applied for, and of any Policy of Credit Insurance which may hereafter be issued 
to us, we warrant the following statement of our sales, losses and the amounts 
owing by debtors under general extension, to be correct.” 

Following this statement, the gross sales of appellee, less allowances and 
returns for the years ending December 31, 1924 to 1928, inclusive and for the 
fractional part of the year 1929 from January Ist to June Ist were set forth. 
The discrepancies for the five-year period ending December 31, 1928, between 
the amounts of the gross sales less allowances and returns thus appearing in the 
application and the actual net sales for that period were small, being less than 
1 per cent., and a difference which ordinarily would be regarded as insubstantial. 
However, there was a substantial variance, $25,758.29, in the stated and actual 
amount of gross sales less allowances and returns for the five-month period 
ending June 1, 1929. In the application it was asserted to be $124,684.49; actually 
it was $98,850.20. The only loss reported in the application was one for $450 
in the vear 1928. 

It is undisputed that Danehower himself inserted in the proper blanks of 
the application the amount of this loss together with the amounts of gross sales 
and allowances. He took his figures for the years 1924 to 1928, inclusive, from a 
personal record kept by McCoy, and checked them against the books of the 
company as far as he desired to do so. MeCoy’s personal record was complete 
only for the first four months of the year 1929, so that Danehower, accepting 
it for those months, added thereto the figures for the months of May and June 
from the sales hook of appellee. He then inserted the amount so arrived at as 
the gross sales less allowances and returns for the year 1929 to June Ist, when 
in reality the figures embodied the sales to July Ist. It is conceded that McCoy’s 
part in the whole transaction was in good faith, and that the errors or mistakes 
were not due in any way to fraud or wrongdoing upon his part. 


But appellant points to a provision in the application that the policy and the 
application constituted the entire agreement and to still another provision as fol- 
lows: “It is also agreed that this application, whether as respects anything con- 
tained therein or omitted therefrom, has been made, prepared and written by 
the applicant, or by his own proper agent,” and insists that under these provisions 
Danehower was the agent of appellee so that the errors in the figures amounted 
in fact to a breach of warranty and voided the policy from the beginning, regard- 
less of whether they were great or small, or material to the hazard or were made 
in good or had faith. In support of its contention, appellant relies upon such 
cases as American Credit Indemnity Co. v. Carrollton Fur. Mfg. Co., 95 F. 111 
(C. C. A. 2); Rice v. Fidelity & Dep. Co., 103 F. 427 (C. C. A. 8); National 
Surety Co. v. Long, 125 F. 887 (C. C. A. 8) and many others. 

[1] We do not accept these cases as controling in the present circumstances. 
Section 12444 of the Compiled Laws of Michigan of 1929, printed in the margin,’ 
must be given consideration and effect if, as we think, it is applicable to credit 
insurance. See Penn Mutual Life Ins. Co. v. Mechanics’ Savings Bank & Trust 
Go. 72°F A3)-419, 38-2 BR. Ax d8GCu€: A. 6); 

Michigan has a comprehensive general insurance law divided into five parts 
and embracing sections 12243 to 12689, inclusive, of the Compiled Laws of Michi- 
gan 1929. Part 3 is entitled “Life and Casualty Insurance.” Section 1 of chapter 
1 of part 3 (Comp. Laws 1929, § 12388) prohibits the issuance of life or casualty 


112444. False Statements in Application; Effect. Sec. 17. The falsity of any statement 
in the application for any policy covered by this chapter shall not bar the right to recovery 
thereunder unless such false statement was made with actual intent to deceive or unless it 
materially affected either the acceptance of the risk or the hazard assumed by the insurer.” 
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volicies under any authority whatsoever other than that of the statutes of the 
state. 

Section 2 of chapter 1, subdivision 1, this same part (Comp. Laws 1929, § 
12389), makes provision for the organization of corporations for the purpose of 
“making any of the following kinds of insurance”; then follows (1) Life insur- 
ance; and (2) various kinds of insurance described under twelve separate para- 
graph headings, to wit, Fidelity, Steam Boiler, Accident and Health, Automobile, 
Plate Glass, Sprinkler, Credit, Title, Burglary and Theft, Livestock, Burial, and 
Malpractice. Some of these headings fall clearly within the common definition 
of the term “casualty insurance,” and from the context we think that all of them, 
including credit insurance, were intended to be so classified and to be distinguished 
from life insurance for the purposes of the act, for, following these specific 
descriptions, the act in the next paragraph makes provision for insurance “against 
any other hazards of a casualty nature. * * * ” That such was the intention of 
the Legislature seems to be likewise confirmed by subdivision 2 of chapter 1 of 
part 3 (section 6 [Comp. Laws 1929, § 12393]), which designates the “business of 
casualty insurance” such as is “set forth in section two [2], subdivision one, of 
this part.” (Italics ours.) 

These same reasons support our belief that it was intended to include credit 
insurance contracts under the general phrase “Casualty Insurance Contracts” 
found in the title (Life and Casualty Insurance Contracts) to chapter 2 of part 3 
of the Michigan Insurance Act, and that section 12444, which is section 17 there- 
under, and which applies to “any policy covered by this Chapter,” applies to 
credit insurance contracts. The District Judge so construed the section in his 
instructions, saying: “Upon this subject you are instructed that a false statement 
in the application does not bar plaintiff's right to recover, unless such false state- 
ment was made with actual intent to deceive, or unless it materially affected 
either the acceptance of the risk by the defendant or the hazard assumed by the 
defendant.” 

The Court also said to the jury: “You are further instructed that no mis- 
statement of losses in the application made by plaintiff will avoid the policy unless 
vou find that plaintiff in giving answers in the application made false statements 
as to losses with actual intent to deceive or unless such false statements materially 
affected either the acceptance of the risk or the hazard assumed by the insurer.” 

{2] Counsel for appellant having conceded that in making the application, 
McCoy acted in good faith, the court might well have instructed the jury as a 
matter of law that any false statement therein was not made with actual intent 
to deceive. It might also have stated that there was no evidence that any falsity 
in the application affected the acceptance of the risk. We think the evidence 
is sufficient to support the conclusion that the variance between the reported and 
actual gross sales, less allowances and returns, for the five-month period ending 
June 1, 1929, which was the only substantial variance for any period, had little, 
if any, bearing on the assumption of the hazard. There is nothing in appellant’s 
evidence indicating that it did, and upon the other hand there is evidence that, 
although the policy was issued upon the basis of anticipated gross sales of $400,000 
during no year of the period reported, except 1926, had the gross sales, less 
allowances and returns, reached $400,000, and for that year the excess was only 
$2,755.16. Further, there was evidence that the loss of $450 reported in the applica- 
tion for the year 1928 was substantially correct. 

Upon the whole we think that there was no error in the instructions of which 
appellant can rightfully complain, and that the verdict finds ample support in the 
evidence. 

[3, 4+] We pass to the appellant’s second proposition—that the loss was not 
covered by the policy because upon the dates of the shipments the Sonora Com- 
pany did not have in the latest published book of the Lyon Furniture Mercantile 
\genev the capital and credit rating tabulated in and required by the terms of the 
policy. The material portions of the coverage clause of the policy are printed in 
the margin.” 


2“Coverage—No loss is covered by this — unless the debtor to whom the goods were 


shipped and delivered shall have in the latest published book of the Lyon Furniture Mercan- 
tile Agency, at the date of the shipment, a capital rating and its accompanying credit rating, 
as tabulated below. 
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The Lyon Agency published a reference book called the “Lyon-Red Book.” 
There were two editions annually. One was published January Ist, and the other 
on July Ist, of each year. These Lyon-Red Books contain the capital and credit 
ratings of concerns dealing in veneer and the woodworking arts generally, and 
consist of nearly 1,000 pages each. The July Book, 1929, is entitled “Reference, 
Book of the Lyon Furniture Mercantile Agency.” 

In addition to these Red Books, the Lyon Agency published weekly for the 
henefit of its subscribers a “Lyon Weekly Report and Supplement,” which was 
designed to keep the information contained in the Red Book up to date. These 
weekly supplements were published in sheet form and usually comprised a four- 
page folder. They were mailed to the subscribers of the Lyon Agency immedi- 
ately upon their publication. The agency published and distributed one of these 
“Weekly Reports and Supplements,” consisting of four sheets, on August 3, 1929. 

Besides the “Red Book” and the “Weekly Report and Supplement,” the Lyon 
\gency furnished to its subscribers upon request what is called a “Compiled 
Report.” It contained special information without particular reference to the 
capital or credit rating of the customer concerning whom the subscriber has made 
inquiry. 

We need not give any further consideration to this feature because no such 
special report was ever requested or received by appellee. 

The “Weekly Report and Supplement” of August 3, 1929, which appeared 
prior to the shipments made to the Sonora Company, reduced the rating of that 
company trom the “13—b—4,” carried in the Red Book of July, 1929, to “13—6.” 
(The numeral 13 is not particularly significant because it referred to special 
credit conditions other than capital or credit rating.) This "13—6" rating did 

ot appeai in the table of ratings subjoined to the policy and by virtue oi the 

md paragraph of the cover ize clause of the policy would have discharged ap- 
pe Hant from hability, had appellee received the report or had knowledge of it pri- 

r to the shipments to the Sonora Company. But it is undisputed that appellee 
had neither received the report nor acquired any knowledge of it. At the time 
ppcllee made application for the policy, Mr. McCoy told Mr. Danehower, 








appellant's agent, that appellee had never been, and did not contemplate becom 
g, a subseriber to the Lyon Agency. The clause in the application that “we 
have becn subseribers to said Mercantile Agency during the past * * * years” 
raises no suggestion io the contrary. 
But appellant insists that, regardless of whether appellee received the sccm 
ting, it is discharged of lability because the “Weekly Report and Supplement” 
of August 3, 1929) should by proper construction be identified as the “Latest 
ublished Book of the Lyon Furniture Mercantile Agency at the date of the 
aasana 
When measured by the rules reeognized in Sampliner v. Marvland Casualt 
Vo., 63 F.2d) 332 (C. C. A. 6), we cannot accept appellant's view. We do not 
egard the four sheets composing the Lyon “Weekly Report and Supplement” 
\ugust 3, 1929, as being in any sense a book. This publication ot \ugust 
no more than it professes to be: that is, a weekly report and supplement 
uch a rcport is styled by appeilant’s witness Doreman as a “supplemental 
sheet” and by Mr. Clemens in his ictters of October 22d and November ‘th as a 
“bulletin.” These weekly reports are referred to in the July, 1920, Red Book 
as “The Weekly Credit Report Sheets” or “Weekly Sheets.” We think that the 
ed Book of July, 1929, was clearly, in the contemplation of the parties, the ‘“La- 
vst Published Book of the Lyon Furniture Mercantile Agency” referred to in the 
irst paragraph of the coverage clause of the policy, and, to substitute the four 


ts issued on August 3, 1929, therefor, would in effect make a contract for 
the parties which they had not made for themselves. We regard these sheets 
The b § said Mercantile Agency shall respectively govern shipments from the 
rst day of the oases named by said book to the first day of the month named by the nest 
subsequent book, except that where the said Mercantile Agency increases or reduces a rating 
ry report, compiled during the currency of the said latest published book or within thirty (30) 
lays prior to the date thereof, shipments made after the Insured has received such compiled 
eport from the said Mercantile Agency shall be governed by the rating in such report, the 
same as if the said rating had appeared in the said latest published book, provided such imcreased 
or reduced rating appears in the tabulation below; otherwise losses arising from such ship- 
ments pe after the Insured has received such compiled report shall not be covered by this 
Policy.” (Italics ours.) 


Misc.] People ex rel. Van Schaick v. Globe & Rutgers Fire Ins. Co. 1155 


as nothing more than a “report,” compiled, during the currency of the “Latest 
Published Book,” for the benefit and information of appellant’s subscribers 
under their contracts. 

If we conceived that we were dealing with a doubtful question as to what 
was meant by the “Latest Published Book” in the coverage clause of the policy, 
we would still be constrained to interpret it in favor of appellee, upon the prin- 
ciple that insurance policies, if ambiguous in their language, are to be construed 
strictly against the insurer by whom they were framed. Philadelphia Casualty 
Co. vy. Fechheimer, 220 F. 401, 417, Ann. Cas. 1917D, 64 (C. C. A. 6). 

In the view we have taken as to the defenses urged by appellant, i. e., that 
there was (1) a breach of warranty; and (2) that the loss sued for was not 
covered by the policy, we regard the assignments of error based upon alleged 
improper introduction of oral evidence and documentary exhibits as irrelevant 
and without substantial merit, and these assignments are therefore overrued. 

Judgment affirmed. 


PEOPLE ex rel. VAN SCHAICK, Superintendent of Insurance v. GLOBE 
& RUTGERS FIRE INS. CO. 
Supreme Court, Special Term, New York County. April 27, 1933. 
266 New York Supplement 29. 
2. INSURANCE. 


Court, not insurance superintendent, applying for liquidation of fire insurance 
company after rehabilitation order, must determine best course for interests of all 
concerned, though superintendent’s views will ordinarily be adopted (Insurance 
Law, § 408, and § “402, subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

3. INSURANCE. 

Fire Insurance company, committee for rehabilitation thereof, and ren- 
surers, Opposing insurance superintendent’s application, made only 13 days after 
rehabilitation order, for liquidation of company, eld entitled to additional time 
to obtain consents to reorganization plan (Insurance Law, § 408, and § 402, 
ettbd. 2). 

(For other cases, see Insurance, Dec. Dig. § 44.) 


Proceeding by the People of the State of New York, on the relation of 
George S. Van Schaick, as Superintendent of Insurance of the State of New 
York, for an order of liquidation of the Globe & Rutgers Fire Insurance 
Company. 

_ Application for order granted, unless respondent's solvency is assured 
within fiftecn days after service of order. 

See, also, Misc. , 200 Ne Ye S38. 

John J. Bennett, Jr., Atty. Gen. (Joseph C. H. Flynn, Asst. Atty. Gen., of 
counsel), and Basil O'Connor, of New York City (John C. Farber and William 
F. Snyder, both of New York City, of counsel), for relator. 

_ Root, Clark & Buckner, of New York City (Grenville Clark, of New York 
City, of counsel), for committee for rehabilitation of Globe & Rutgers Fire Ins. 
Co. and for Globe & Rutgers Fire Ins. Co. 

_ Davis, Polk, Wardwell, Gardiner & Reed, of New York City (John W. 
Davis and Porter R. Chandler, both of New York City, of counsel), for Rossia 
Ins. Co. of America and Metropolitan Fire Reassurance Co. of New York. 

Martin Conboy, of New York City (David Asch, of New York City, of 
counsel), for committee representing creditors, policyholders, reinsurers, brokers 
end agents of the Globe & Rutgers Fire Insurance Company. 

FRANKENTHALER, Justice. 


This matter comes before the court upon the application of the superinten- 
dent of insurance for an order of liquidation of the Globe & Rutgers Fire Insur- 
ance Company, pursuant to subdivision 2 of section 402 of the Insurance Law. 
Previously, on March 24, 1933, an order directing the rehabilitation of the com- 
pany was made and entered herein. The basis of the present motion is the 
pinion of the superintendent that further efforts to rehabilitate would be futile. 
The application is opposed by the insurer, by a committee of rehabilitation, and 
by certain reinsurers, on the plea that a reasonable opportunity should be 
afforded to submit a plan of reorganization to the credtors, policyholders, and 





1156 The Insurance Law Journal, Vol. $1 


eckholders. The superintendent urges that his examination oi the insurer's 
affairs discloses a condition rendering it hazardous to permit further transac- 
tion of business and necessitating liquidation. The superintendent has been in 
possession of the assets of the insurer since the entry of the order of rehabilita- 
ton and has very properly stopped the writing of new business. 


It appears that the respondent assented to the order of rehabilitation on 
March 24, 1933, upon an understanding with the supreintendent that a rehabili- 
tation committee would be immediatcly organized and that legislation would 
be sought from Congress permitting the Reconstruction Finance Corporation 
te purchase preferred stock in insurance companies as well as in national banks, 
with 2 view to enabling respondent to obtain new capital from the Reconstruc- 
von Finance Corporation or else to convert an existing ten million dollar loan, 
now payable to said corporation, into preferred stock. The respondent insists 
that the period of only thirteen days clapsing between the granting of the 
der of rehabilitation and the filing of the present application on’ April 6 
obvio re failed to afford sufficient time to communicate with the creditors and 
policyhelders for the purpose of obtaining their approval of the proposed plan 
of reorganization. It 1s vigorously argued on behalf of the respondent that the 
-uperintendent has failed to show that further efforts to rehabilitate the insurer 
would be futile in that no reasonable opportunity has been furnished to submit 
the plan to the creditors, policyholders and stockholders. The insurer is the 
third largest fire insurance company in the country and transacts business in 
most, if not all, of the states, in addition to doing business in many foreign coun- 

i The success of the plan of reorganization depends primarily upon the will- 
ingness of creditors ee claims in excess of $17,000,000 to accept preferred 
ock in heu thereof. In the event that Congress should authorize the Reconstruc- 
tion Finance Corporation to purchase preferred stock in insurance companies, it 
is suggested that new capital may be obtained from that corporation through the 
ssuance of a first preferred stock which would have priority over the preferred 
steck issued to other creditors. In the alternative it 1s proposed that thi Sicet: 
‘rvetion Finance Corporation accept preferred stock having such a_ priority 
ange for its existing $10,000,000 loan, which is not included in the $17 
more of claims above referred to. Of course this necessarily presup- 
enactment of the enabling legislation. Counsel for the respondent 
tresses the possibility. of obtaining additional capital from private 

through the issuance of a second preferred stock with conversi 
\ssuming that a plan of reorganization along the lines indicated 
consumim: ted, the interests of the creditors, policyholders, and. stocl ; 
would manifestly best be served by granting a reasonable length ot 

} to obtain consents and approvals necessary to put the p 
the entire plan be adopted the solvency of the insurer would 
a 4 ight resume the writing of new business. The investment 

surer are carried on its balance sheet at the convention values 
itely $61,000,000. However, the market value of said investment 
: about $21,000,000 on March 24. Since that time there has hee 
the market value of the securities included in the portfolio 
ugh the papers now be tore the cpurt do not disclose th: 


' 
] 


necrease, 

the court would be constrained to adopt the views of thi 
nsurance, who has made a very detailed investigation of the 
The court has great confidence in his judgment and recognizes 
recommendations and views of an administrative officer charged with 
anee of statutory duties are entitled to great weight and careful 
noand are not to be disregarded or brushed aside except for cogent 
Neverthelk ss, section 408 of the Insurance Law clearly imposes upon 
TF ultimate responsibility tor the action to be taken upon the super- 
intendent’s application. That section provides in part that “after a full hearing, 
which shall be held by the court o1 justice without delay, such court, or justice 
shall either deny the application or grant the same together with such other 
relief as the nature of the case and the interests of policyholders, creditors, 

tockholders, members, and/or the public may require.” It is for the court 
determine what course will best serve the interests of all concerned. Sub- 
division 2 of section 402 of the Insurance Law, which authorizes the present 


] 
l, 
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application, provides that “at any time the superintendent shall deem that further 
efforts to rehabilitate such insurer would be futile, he may apply to the court 
under this article for an order of liquidation.” 

[3] The question therefore presented for the court’a determination; is 
whether or not further efforts to rehibilitate the insurer would be futile. The 
court has made a very careful examination and detailed study of the numerous 
affidavits and exhibits filed in this proceeding and of the briefs submitted by 
able counsel. As the insurer has ceased the writing of new business and is 
presently under the control of the superintendent, the court is of the opinion 
that the rights of creditors, policyholders and stockholders will not be impaired 
hut rather conserved by the granting of additional time within which to endeavor 
to consummate the proposed plan of reorganization. In reaching this con- 
clusion consideration has been given to the fact that no serious prejudice to 
those whose interests the superintendent is seeking to protect would result from 
the granting of a reasonably short amount of additional time. Since the filing 
of this application a momentous decision has been arrived at by those in control 
of our national government and the eyes of the court may not be closed to 
the apparent and demonstrated consequences of the new policy adopted. Our 
icmporary abandonment of the gold standard has resulted in an upward surge 
in prices of commodities and securities. Undoubtedly there has been a marked 
change in sentiment on the part of the public. Confidence in the policy of the 
administration to lead the country out of the depression has visibly increased 
znd this is evidenced by rapidly rising prices. The investments of the insurer 
have been augmented substantially in value since the entry of the order of 
rehabilitation, thus affording a greater measure of security to the creditors, 
policyholders, and stockholders. That this change of sentiment is felt by the 
scout of the insurer is made manifest by the numerous letters and telegrams 
irom them, indicating their assent to the proposed plan of reorganization, which 
have been received since the making of the present motion. These letters and 
telegrams have been filed with the court and it is claimed that approximately 
two-thirds of the creditors have already indicated a willingness to accept the 
plan. The administration in Washington is bending every effort to effect a 
restoration of confidence and to preserve the financial integrity of our insti- 
intions. The court may not disregard its plain duty to keep open the oppor- 
tunity for a reorganization of the respondent's affairs on a basis that will be 
satisfactory to its creditors, policyholders, and stockholders. In the meantime 
their interests are being adequately protected with the superintendent in 
control of the assets of the insurer and with no new business being written. 
Twenty-one days have already elapsed since the superintendent moved for an 
order of liquidation. Thirty-four days have gone by since the order of rehabili- 
‘ation. During all this time those who have been endeavoring to bring about 
a plan of reorganization acceptable to the great majority of creditors, policy- 
holders, and stockholders have had considerable opportunity to procure neces- 
sary consents or indications of assent to the proposed reorganization. The 
ktters and telegrams filed with the court indicate clearly that the sponsors of 
the plan of reorganization have not been idle. 

Under the circumstances, the allowance of an additional period of fifteen 
days within which to obtain the approval of those interested should be ample 
to cnable the respondent to demonstrate that further rehabilitation would not 
be futile. 

The application for an order of liquidation will accordingly be granted 
unless within fifteen days after the service of the order to be entered hereon 
the solvency of the respondent is assured to my satisfaction either through the 
assent of a sufficient number of the creditors, policyholders and stockholders 


to an acceptable plan of reorganization or otherwise. Settle order. 


PEOPLE ex rel. VAN SCHAICK, Superintendent of Insurance v. GLOBE & 
RUTGERS FIRE INS. CO. 


Supreme Court, Special Term, New York County. June 10, 1933. 
; 266 New York Supplement 33. 
INSURANCE. 


Increase in value of securities owned by fire insurance company, Progress 11 
procuring assents to reorganization plan, possibility of legislation enabling it to 
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to obtain further aid from government, and insurance superintendent’s consent 
to withholding of ruling on application for its liquidation, held to warrant such 
action. 

(For other cases, see Insurance, Dec. Dig. § 44.) 

Proceeding by the People of the State of New York, on the relation of 
George S. Van Schaick, as Superintendent of Insurance of the State of New 
York, for an order of liquidation of the Globe & Rutgers Fire Insurance Company. 

Application for liquidation held in abeyance pending receipt of further com- 
munication from Superintendent of Insurance. 

See, also, ——- Misc. , 066 (N. ¥e S29. 

John J. Bennett, Jr., Atty. Gen. (Joseph C. H. Flynn, Asst. Atty. Gen., oi 
counsel), and Basil O'Connor, of New York City (John C. Farber and William 
}. Snyder, both of New York City, of counsel), for relator. 

Root, Clark & Buckner, of New York City (Grenville Clark, of New York 
City, of counsel), for committee for rehabilitation of Globe & Rutgers Fire Ins. 
Co. and for Globe & Rutgers Fire Ins. Co. 

Davis, Polk, Wardwell, Gardiner & Reed, of New York City (John W. Davis 
and Porter R. Chandler, both of New York City, of counsel), for Rossia Ins. 
Co. of America and Metropolitan Fire Reassurance Co. of New York. 

Martin Conboy, of New York City (David Asch, of New York City, ot 
counsel), for committee representing creditors, policyholders, reinsurers, brokers, 
and agents of the Globe & Rutgers Fire Insurance Company. 

'RANKENTHALER, Justice. 

Early in April, 1933, the superintendent of insurance applied for an order ot 
liquidation of the Globe & Rutgers Fire Insurance Company, the affairs of which 
were then in charge of the insurance department under an order of rehabilitation. 
It appearing that efforts were being made to effect a plan of reorganization which 
might restore the solvency of the company and that recent financial development 
rendered it likely that the value of the company’s assets would be substantially 
augmented, the court granted time to those interested in accomplishing the 
reorganization, meanwhile withholding decision of the application for an ordei 
of liquidation. The time allotted by the court has now expired. In the interval 
favorable market conditions have resulted in increasing the value of the securities 
in the company’s portfolio to the extent of many millions of dollars. Progress 
has been made in procuring assents to a proposed plan of reorganization. 
Developments in Washington have enhanced the possibility of the enactment of 
legislation which may enable the company to obtain further aid from the Recon- 
struction Finance Corporation. The court is in receipt of a communication from 
the superintendent of insurance, dated June 7, 1933, which recognizes the hopeful 
aspect of the situation and reads in part as follows: “I am advised that progress 
is being made by the Committee (the Reorganization Committee) in overcoming 
objections made by certain of the larger creditors to its original plan. The 
results of the negotiations now being carried on with those creditors may have 
an important bearing on whether or not the Plan of Reorganization can succeed. 
In these circumstances and particularly in view of the improved financial condition 
of the company by reason of the enhancement of the market value of its securi- 
ties which would seem to make some plan of rehabilitation possible and appro- 
priate, it would he agreeable to me if you should decide to withhold for the time 
being your determination on the application for liquidation.” 

Under these circumstances the interests of creditors, policyholders, and stock- 
holders being adequately protected with the superintendent in control of the 
assets of the insurer under the order of rehabilitation, and with no new busi- 
ness being written, it is manifest that the opportunity for a reorganization of 
the affairs of the company should be kept open and that no determination of the 
motion for an order of liquidation should be made at this time. 

The motion will accordingly be held in abeyance pending the receipt of a 
further communication from the superintendent of insurance. 





Misc. ] Van Schaick v.. Lincoln Dye Works Inc. 1159 


VAN SCHAICK, Supermtendent of Insurance, v. LINCOLN DYE WORKS, Inc. 
Supreme Court, Albany County. Jan. 1933. 
263 New York Supplement 114. 
1. INSURANCE. 

In action for premiums by superintendent of insurance as liquidator of in- 
surance company, defense and counterclaim alleging that before order of liquid- 
ation claims were filed and actions commenced against defendant which insur- 
ance company under its policy was called on to defend and satisfy held not main- 
tainable (Insurance Law, § 400 et seq.). 

The defense and counterclaim were not maintainable because order 

of liquidation restrained and enjoined all persons from bringing any ac- 

tion at law, suit in equity, or any other proceeding against the insurance 

company or against the superintendent of insurance as liquidator there- 

of; and defendant could not do by way of counterclaim that which it 

could not do if it attempted to institute action against superintendent of 

insurance as liquidator. 

(For other cases, see Instrance, Dec. Dig. § 50.) 

2. INSURANCE. 

Amount due for premiums on policies are absolute debts and cannot be set 
off against loss or individual claims due from insurance company in liquidation. 

(For other cases, see Insurance, Dec. Dig. § 50.) 

Action by George S. Van Schaick, Superintendent of Insurance of the State 
of New York, as Liquidator of the Equitable Casualty & Surety Company, against 
Lincoln Dye Works, Inc. On plaintiff's motion for an order striking out the 
second affirmative defense and dismissing the counterclaim contained in defend- 
ant’s answer. 

Motion granted. 

Alfred C. Bennett, of New York City, for plaintiff 

Harry M. Cohen, of Brooklyn, for defendant. 

SCHENCK, Justice. 

[1] The action is brought by the superintendent of insurance, as liquidator 
of the Equitable Casualty & Surety Company. Pursuant to an order of this 
court, dated December 30, 1930, the superintendent of insurance became vested 
with title to all of the property and contracts of said Equitable Casualty & Sure- 
ty Company and was empowered to liquidate the business and affairs of that 
company in accordance with the provisions of the Insurance Law of this state 
(section 400 et seq.). As such liquidator, the superintendent of insurance com- 
menced this action against the defendant to recover certain premiums, amount- 
ing to the sum of $441.22. The defendant in his answer alleges payment, and for 
a second defense and counterclaim alleges that prior to the commencement of 
the action herein and before the entry of the order of hquidation, claims and 
actions were commenced against the defendant, which it is defending at the 
present time, and that under the terms of the policy of insurance the Equitable 
Casualty & Surety Company was called upon to defend, satisfy, and pay such 
claims, actions, and judgments. It is noted that prior to the commencement of 
this action the defendant filed with the superintendent of insurance, as liquid- 
ator, proofs of claims in various sums and that the counterclaim which defendant 
has interposed is for the same claims as filed by the defendant in the, liquidation 
proceeding. The order of liquidation restrains and enjoins all pérsons from 
bringing any action at law, suit in equity, or any other proceeding against the 
Equitable Casualty & Surety Company or against the superintendent of insur- 
ance as the liquidator thereof. 

Clearly, the counterclaim of the defendant comes within the provisions of 
the restraining order. The defendant has already filed claims in the liquidation 
proceeding covering the same matter contained in its counterclaim. It would 
seem that the defendant is now attempting to do by way of a counterclaim that 
which it could not do if it attempted to institute an action against the superin- 
tendent of insurance as liquidator. 


In Matter of Second Russian Ins. Co., 219 App. Div. 46, 49, 219 N. Y. S. 366 
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368, the Special Term modified the order of liquidation and authorized the insti- 
tution of an action against the company in liquidation. The Appellate Division 
reversed the order of the Special Term and Dowling, J., writing the Opinion for 
the court, said: “I am of opinion that this order is erroneous in principle and 
was improperly granted. It constitutes an unjustifiable interference with the 
procedure laid down for the liquidation of a delinquent insurance company in 
section 63 [now sections 400—428] of the Insurance Law, which is exclusive in 
its operation and furnishes a complete procedure for the protection of the rights 
of all the parties in interest in the case of such an insurance company.” 

The Insurance Law provides for an orderly procedure in which all creditors 
are treated alike. The defendant has been given the right to file its claim as 
such creditor, which it has done. To permit it now to interpose this counter- 
claim would create a preference in its favor. 

(2] It may well be that under ordinary circumstances, where a creditor seeks 
ever, it seems to be a well-established rule of law that in proceedings for the 
liquidation of insurance companies, the amounts due for premiums on policies 
are absolute debts and cannot be set off against any loss or individual claims due 
from the company in liquidation. Sawyer v. Hoag, 17 Wall. (84 U. S.) 610, 21 
L. Ed. 731; Stoddard v. Guy, 209 App. Div. 39, 204 N. Y. S. 371. 

Order may be entered striking out the second affirmative defense and dis- 
missing the counterclaim set forth in defendant’s answer, with $10 costs. 
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TOPICAL INDEX 


I. Control and Regulation in General. 

§ POWER TO CONTROL AND REGULATE. 

3—-Power to prescribe forms of insurance policies is legislative and is not delegable. Fro- 

vision in statute prescribing standard form of fire insurance policy authorizing corpora- 
tion commission to prescribe changes in form, held invalid as unlawful delegation of 
legislative power. Power of corporation commission to regulate insurance business, 
except to limited extent, is statutory. Provision in standard mortgage clause attached 
to fire insurance policy, promulgated by corporation commission, requiring mortgagee to 
give insurer notice of commencement of toreclosure proceeding, otherwise mortgagee’s 
rights to terminate, held invalid and ineffective. Wylie v. Phoenix Assur. Co., Ltd., 
et al. (Ariz.) . 

3—Fire insurance business is so far affected with public interest as to empower state to 
regulate rates charged by fire insurance companies on state risks. -Etna Ins. Co. et al. 
v. Commonwealth ex rel., State Corporation Commission. (Va.). 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Statute permitting life insurers to except incontestability for double indemnity and dis- 
ability held applicable to policies thereafter issued containing exception. Chambers v. 
New York Life Ins. Co. (N. Y.) 

4—Statute exempting local mutual insurance companies and associations conducting business 
exclusively on assessment plan from provisions thereof as to rates held not void for 
discrimination against stock fire insurance companies. -Etna Ins. Co. et al. v. Com- 
monwealth ex rel., State Corporation Commission. (Va.) is : eas 

4—Valued Policy Law held valid. Ciokewicz v. Lynn Mut. Fire Ins. Co. (Wisc.) 


§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

10-—-Supreme Court of Appeals will not disturb fire insurance rates fixed by Corporation 
Commission, unless it exceeded its powers or exercised authority unreasonably, action 
was based on mistake of law or contrary to or unsupported by evidence, or rate if so 
low as to be confiscatory. Corporation Commission’s order fixing fire insurance rates, 
held not erroneous as based on insurance companies’ invested capital, surplus and 
undivided profits, as well as profits from underwriting business. Statutory reserves 
of fire insurance companies held not conclusive on Corporation Commission in fixing 
premium rates. Burden was on fire insurance companies, in investigation of their 
premium rates by corporation commission, to show that rates filed by them were 
reasonable. Fire insurance companies’ rates, fixed by Corporation Commission, are 
subject to revision when proved inadequate or unjust after fair trial. Supreme Court 
of Appeals cannot consider economic depression on appeal from Corporation. Com- 
mission’s order fixing fire insurance companies’ rates. A®tna Ins. Co. et al. v. Com- 
monwealth ex rel., State Corporation Commission. (Va.) ; 


§ 12%. RECIPROCAL OR INTERINSURANCE ASSOCIATIONS. 
12?4—Statute held to permit individuals, partnerships, and corporations to exchange “re- 
ciprocal insurance” or “interinsurance”’ contracts as unincorporated association, whereby 
they underwrite one another’s risks through common attorney in fact under agreement 
that each subscriber shall not be jointly liable with any other nor to greater amount 
than specified. Attorney in fact of subscribers for reciprocal automobile insurance 
held not authorized by statute or power of attorney to sue tort-feasor responsible for 
collision, though attorney paid loss to subscriber, since attorney was not “real party in 
interest” or “trustee of express trust” entitled to bring such action. “Reciprocal in- 
surance” or “interinsurance”’ contracts are distinguishable from all other forms of 
insurance, in that every insured is interinsurer and every insurer is insured. Under- 
writers’ Exchange v. Indianapolis St. Ry. Co. (Ind.) 


Pp 


§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 
§ 21. —— LOCAL FUNDS AND SECURITIES. 
21—-Insurance companies’ claims against insurance company in receiver’s hands for 
unearned premiums and fire losses on reinsured risks and insured’s claims on wind- 
storm policies held covered by its qualification bond. Insurance companies, incorpor- 
ated under state law, are “citizens of this state” within statute requiring foreign 
insurance companies to file bonds for payment of their obligations to such citizens. 
Articles of Revised Statutes, requiring foreign insurance companies to file bonds 
for payment of obligations under policies or contracts issued thereby, being plain and 
unambiguous, original act cannot be referred to ascertain whether they apply to 
reinsurance contracts. Republic Ins. Co. v. Cunningham et al. (Tex.)... 1103 
24. EFFECT OF NONCOMPLIANCE WITH LAW. 
Tssuance of windstorm policies on property in state by nonresident agents of foreign 
insurance companies did not invalidate them as to insured companies. Republic Ins. 
Co. et al. v. Cunningham et al. (Tex.) aN : eee 
§ 26. —— ACTIONS. 
26—Statute giving circuit court in suit by Attorney General acting under direction of com- 
missioner of insurance exclusive jurisdiction to appoint receiver for winding up affairs 
of “any insurance company of this state’ held to include all insurance companies 
authorized to do business within state. Foreign casualty and surety company was 
an “insurance company” within statute giving to Pulaski circuit court in suit by 
Attorney General acting under direction of commissioner of insurance exclusive juris- 


diction to appoint receiver for winding up affairs of any “insurance company.” 
Walker v. McMillen. (Ark.) re see 
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Il. Insurance Companies. 
(A) STOCK COMPANIES. 


$ 36. FRANCHISES AND POWERS. ; 

36—Insurer, stockholders, and policyholders are entitled to proper disbursement of insurance 
funds arising from premiums and from other legitimate sources of corporate income. 
Insurance corporations and their officers cannot properly apply insurance funds to 
unauthorized compensation of agents or others for services. Machureks v. Ohio 
National Life Ins. Co. (Nebr.) . ies ia cei ak 3 

§ INSOLVENCY AND DISSOLUTION. 

§ 43. ——- RIGHTS OF POLICY HOLDERS ON INSOLVENCY. | ; 

43—Fire insurance company having been adjudicated insolvent and receiver appointed out- 
standing policies are automatically canceled, and claim for loss thereafter occurring is 
not provable claim against company. Insurer having been adjudicated insolvent, es 
holders became creditors to extent of unearned premiums. North River Ins. Co. v. 
Walker. (U. 


$ 44. ——- REMEDIES AND PROCEEDINGS OF INSOLVENCY. ‘ 

44—Court, not insurance superintendent, applying for liquidation of fire insurance com- 
pany after rehabilitation order, must determine best course for interests of all con- 
cerned, though superintendent’s views will ordinarily be adopted. Fire Insurance 
company, committee for rehabilitation thereof, and reinsurers, opposing insurance 
superintendent’s application, made only 13 days after rehabilitation order, for liquida- 
tion of company, held entitled to additional time to obtain consents to reorganization 
plan. Increase in value of securities owned by fire insurance company, progress in 
procuring assents to reorganization plan, possibility of legislation enabling it to obtain 
further aid from government, and insurance superintendent’s consent to withholding 
of ruling on application for its liquidation held to warrant such action. People ex rel. 
Van Schaick v. Globe & Rutgers Fire Ins. Co. (N. Y.) sues 

§ 50. ——- ASSETS AND RECEIVERS. 6 inten i : 

50—In action for premiums by superintendent of insurance as liquidation of insurance 
company, defense and counterclaim alleging that before order of liquidation claims 
were filed and actions commenced against defendent which insurance company under 
its polciy was called on to defend and _ satisfy held not maintainable. Amount due 
for premiums on policies are absolute debts and cannot be set off “against loss or 
individual claims due from insurance company in liquidation. Van Schaick  v. 
Lincoln Dye Works, Inc. (N. Y a kA Re zs 

(B) MUTUAL COMPANTES. 

§ 57. FRANCHISES AND POWERS. 

(1). In general. 

57(1)—-Assessment insurance association, being corporation, which is creature of statutes, 
must respond for its torts same as other corporations. Mortimer vy. Farmers’ Mutual 
Fire & Lightning Ins. Ass’n et al. (Ia.) 

61. INSOLVENCY AND DISSOLUTION. 
62. INSOLVENCY AND ITS EFFECT IN GENERAL. 

52 ‘Where stock insurer advanced money to mutual life insurer under contract beyond 
stock insurer’s power, mutual insurer’s obligation to return money so advanced held 
“matured liability’? for purpose of ascertaining its solvency in dissolution proceeding. 
In re State Life Ins. Co. (Okla.) , ae : 

§ 69. PROCEEDINGS TO ENFORCE DISSOLUTION. 

69--Evidence in proceeding for dissolution of mutual life insurer 
msurer was insolvent. In re State Life Ins. Co. (Okla.) 


II Insurance Agents and Brokers. 
A) AGENCY FOR INSURER. 
73. THE RELATION IS GENERAL. 
Statutes regarding licensing of insurance agents do not change general laws of agency. 
Continental Casualty Co. v. Erion. (Ark.) 
§ 75. IMPLIED AGENCY. 
75—-Person who sold insurance policies, collected premiums therefor, and after insured’s 


death consulted with beneficiary concerning collection of insurance held insurer’s agent. 
Metropolitan Life Ins. Co. v. Hogan. (U. ; 


77. ESTOPPEL TO DENY AGENCY. 
-Provision in liability policy that no person should be deemed company’s agent unless 
authorized in writing by one of specified officers was for company’s benefit and could 
be waived by it. Liability insurance company is estopped from denying that certain 
person is its agent where it knowingly causes or permits him so to act as to justify 
third persons in believing he is company’s agent. Creech v. Massachusetts Bonding & 
Ins. Co. (Va.) 5 ; tackslades bs wakes am uaa 
77—Insurance company, which knowingly permits its agent to act in manner justifying 
third person of ordinarily careful business habits that agent possesses authority 
exercised, is estopped to deny agent’s: authority. Pagni v. New York Life Ins. Co. 
(Wash.) . 
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sustained finding that 
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§ 78. SCOPE AND EXTENT OF AGENCY. 

78—Where person held out by mutual fire insurance company as its agent received applica- 
tion for policy, surveyed property, and accepted payment of premium, insurer was 
liable for loss. Rorick v. State Mut. Rodded Fire Ins. Co. of Michigan. (Mich.) 
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78-—Insurance companies are responsible for acts of their agents. Litto v. Republic Fire 
ERS oe a os Se Ae a err meee 2 LOE AEE RIOT A OM 108) 

78—Nebraska statute defining agent makes soliciting agent agent of insurer, but leaves 
extent and nature of his authority to be determined by general law. Gill et al. v. 
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§ 81. INDIVIDUAI, INTEREST OF OFFICER OR AGENT. 
81—-Bank cashier’s permission as insurance agent to write robbery insurance on bank did 
not excuse his concealment of known facts showing extra risks imposed. Harrison State 
Bank v. United States Fidelity & Guaranty Co. et al. (Mont.) ............... 769 


81—-Insurance agent cannot represent insurer in securing policy in which he has direct 
interest adverse to insurer and undisclosed to it. Policy in which insurance agent 
has direct interest adverse to insurer and undisclosed to it will be canceled as against 
public policy, and actual fraud need not be shown. Life policy secured under general 
agent’s instruction by insurance agents who were president and cashier of bank which 
was principal creditor of insured to whose estate policy was payable, could not .be 
canceled in absence of actual fraud. Bank which was principal creditor of insured to 
whose estate life policy was payable, had no direct enforceable interest in policy which 
would cancel it because of dual agency of insurance agents who were bank’s president 
and cashier, without proof of actual fraud. Concealment from insurer by insurance 
agent who was bank cashier, of known fact concerning physical or financial condition 
of insured, who was indebted to bank, for whose protection life policy was secured, 
would be equivalent to misrepresentation warranting cancellation of policy. Evidence 
that insurance agent who was bank cashier failed to state in confidential report to 
insurer that $10,000 of insured’s indebtedness was canceled by bank for whose protection 
life policy was secured, warranted charge on concealment of facts from insurer which 
sought to cancel policy. Rockford Life Ins. Co. v. Tschiedel. (Tex.) ‘ 84¢ 
§ 84. COMPENSATION OF AGENT. 
(4). Commission on renewals. Rene 
84(4)—Insurance agent cannot recover commissions on renewals after expiration of agency, 
unless right is expressly stipulated or is clearly implied from contract. Life insurance 
agent held entitled to commissions on renewal premiums collected after termination of 
agent’s employment, where contract provided for renewal commissions on procuring 
stated volume of business and provided schedule for renewal commissions in event of 
contract’s termination. Phillips v. American Nat. Assur. Co. (Mo.) .......... aa eee 
(6). Actions for compensation. ahs ’ 
84(6)—-Where executed oral contract regarding division of insurance commissions applied 
to overwriting commission only, evidence of subsequent contract modifying such agree- 
ment held admissible without showing independent consideration, where commission 
earned was on sales and not overwriting commission. Fuller v. Deacon et ux. (Wash.) 375 
85. BREACH OF CONTRACT BY PRINCIPAL. ; 3 
In employee’s action for wrongful discharge whether he devoted whole time, attention, 
and ability to employment as state insurance agent, where evidence | showed he took 
Indians on vaudeville tours, held for jury. In insurance agent’s action for wrongful 
discharge, employer held not entitled to peremptory instruction on admitted fact that 
agent failed to turn over moneys collected where contract required written notice ot 
cause for discharge and such cause was not specified in notice of discharge. In insur- 
ance agent’s action for wrongful discharge, present value of renewal commissions was not 
incompentent merely hecause record showed some policies in force when agency ter- 
minated and lapsed before trial. Kiker v. Bank Savings Life Ins. Co. (N. M.) 987 
§ 8&6. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
§ g8. GENERAL OR SPECIAL AGENTS. 
88—-Settlement of claim for premiums due on insurance policies, 
insurer’s general agents and assured, held binding upon 


§ 
g5 


entered into between 
insurance company. Zurich 


General Accident & Liability Ins. Co. v. Essex Chair Co. (N. J.) 779 
§ 90. — EFFECT OF PROVISIONS OF POLICY. 
90--Court will not permit insurance company or fraternal organization to exonerate itself 
from liability for its agent’s acts by contract. McDonnell v. Local Union No. 81 of 
Amalgamated Meat Cutters and Butcher Workers of North American. (Wash.) 1043 
$ 91. EFFECT OF INSTRUCTIONS TO AGENT. 
91—Secret instructions from insurance company to general agent, restricting authority of 
general agent, where instructions were unknown to assured, are not binding upon 
assured. Zurich General Accident & Liability Ins. Co. v. Essex Chair Co. (N. J.) a eee 
91--Insurance company is bound by acts of its agents within scope of his apparent authority. 


though in violation of private instructions. Pagni v. New York Life Ins. Co. (Wash.) 849 
§ 92. —— EVIDENCE AS TO AUTHORITY. 
92--Evidence unknown at time insured’s action was taken would not show ostensible author- 

ity of insurer’s alleged agent, but, when known at later time, it could be admitted to 


corroborate what was earlier known. Jackson & Co. Inc. v. Great American Indemnity 
Co. (Mass.) 


§ 94. RATIFICATION 


94--Insurer’s act of sending notices to insured of due dates of premiums held ratification 
of agreement between insured and insurer’s agent that such notices would he sent. 
Jamison v. American Workmen Ins. Co. (S. C.) : 271 


(B) AGENCY FOR APPLICANT OR INSURED. 
§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 


§ 98. ——- IN GENERAL. 
98—Insurance agent, in preparing and executing policy. acts as agent of insurer. Bales 
v. General Ins. Co. of America. (Idaho.) ‘ + 1054 
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98—-One who was held out by mutual fire insurance company as its agent was agent ot 
insurer, not of insured, in receiving application and collecting premiums and forwarding 
application to insurer, which was bound by agent’s knowledge. Rorick v. State Mut. 
Rodded Fire Ins. Co. of Michigan. (Mich.). ; aa eat 

98—-Rule that same person may not act as agent for ‘both insurer and insured does not 
apply, unless dual agency thus created requires agent to assume incompatible duties. 
Fadden et al. v. Sun Ins. Office, Ltd. of London. (Nebr.) 

§ 100. EVIDENCE AS TO AGENCY. E ; 

100—-Where contractor possessing inchoate lien right for labor and material furnished in 
constructing building applied to local insurance agent, who was on contractor’s payroll 
as foreman, for fire policy, evidence sustained finding that local agent, who knew 
contractor had no mortgage, acted solely for insurer in issuance of policy to owner 
with loss payable clause to contractor as mortgagee. Consolidated umber Co. v. Mer- 
cury Ins. Co. et al. (Minn.) 

s 


$ 103. AUTHORITY AND DUTIES OF AG ENT AS TO PRINCIPAL. 

103-—-Agent employed to keep property insured must exercise good faith and reasonable 
diligence to procure best terms obtainable. Agent employed to keep property insured, 
if professional agent, must exercise particular skill reasonably to he expected and know 
different companies and terms available. Generally, whether agent employed to keep 
property insured has exercised good faith and diligence to procure best terms available 
is jury question. Whether agent employed to keep properties insured was chargeable 
with bad faith in not procuring policies containing coinsurance clauses and three-year 
policies on two-year premium held for jury. Colpe Inv. Co. v. Seeley & Co. (Calif.) 

§ 104. AGREEMENTS TO PROCURE INSURANCE AND LIABILITY THERE- 

UNDER. ae 

104—-In suit by beneficiaries of life certificate issued by insurer under group policy, petition 
stated no cause of action against employer. Peyton et al. v Metropelitan Life Ins. Co. 
et al. (La.) 

§ 107. EXTENT AND EXERCISE OF POWERS ‘OF AGENT. 

§ 109. REPRESENTATION OF BOTH PARTIES. 

109—Dual agency of person acting as agent for insured in keeping his property insured, 
and as agent of insurer in making insurance contract after procuring authorization. 
held not to invalidate temporary insurance contract. Rossi vy. Firemen’s Ins. Co. of 
Newark, N. J. (Pa.) 

§ 110. EV\DENCE AS TO AUTHORITY. 

110-—Evidence. in action on fire insurance contract, established understanding that insurer's 
agent was to keep insured’s property covered, authorizing agent to replace cancele¢ 

policies witheut consulting insured. Evidence on suit on temporary fire insurance 

contract sustained finding both insured and insurer assented to agent’s acting for both 

parties in rewriting canceled policies. Rossi v. Firemen’s Ins. Co. of Newark, N. J. 


(Pa.) 


IV.  Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 

114—One has unlimited insurable interest in his own life, and may take out life policy on 
his own life payable to whom he desires. One taking out policy for his own benefit, 
on life of another, must have insurable interest in continuance of insured’s life. 
National Life & Accident Ins. Co. of Nashville, Tenn. v. Alexander. (Ala.) 
Where purchaser, without insured’s knowledge took deed and fire policies in insured’s 
name, insured, having no interest in property, could not recover on policies, and hence 
purchaser could not recover in right of insured. As respects validity of fire policies in 
wack person named as insured had no insurable interest, parties’ rights under policies 
held fixed when loss occurred. Prince v. Granite State Fire Ins. Co. (N. H.) 

114——Person need not have any insurable interest in another's life to be named by insured 
as beneficiary in life policy. In re Szymanski’s Estate. (Pa.) 

S £45, WHAT CONSTITUTES INTEREST IN PROPERTY. 

(6). Vendor and purchaser. 

115(6)—Where vendor retains legal title or lien, both vendor and vendee in possession 
have insurable interest. In absence of contrary agreement, neither vendor nor vendee 
has insurable interest in fire insurance policy taken out by other. Harch v. Commerce 
Ins. Co. (Ta.) 


i15(6)—Vendor of realty retaining lien has insurable interest. Bowman vy. Hartford’ Fire 


Ins. Co. et al. (W. Va.) 


§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 
116(1)—One has unlimited insurable interest in his own life, and may take out life policy 
on his own life payable to whom he desires. One has no insurable interest in life of 
his cousin; hence policy procured by beneficiary on life of cousin is void as wagering 
contract. National Life & Accident Ins. Co. of Nashville, Tenn. v. Alexander. (Ala.) 


116(1)—Insurable interest arising or implied from relationship will be deemed to exist 
when relationship is such that beneficiary has legal claim upon insured for services 
or support. ‘“Insurable interest’ exists where, from personal relations between 
beneficiary and insured, beneficiary has reasonable right to expect some pecuniary 
advantage from continuance of imsured’s life or to fear loss from insured’s death. 
Insured’s loaning of small sums of money to beneficiary as in industrial life policy 
and friendly relations between insured and beneficiary who were cousins held not to 
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give beneficiary insurable interest in insured’s life. Washington v. Victory Industrial 
Life Ins. Co. (Ija.) 
(3). Brother or sister. 
116(3)—-Woman had no insurable interest in life of natural half-sister and such relation- 
ship alone was insufficient to support insurance contract. Crump v. Southern Dixie Life 
Ins. Co. (N. C.) Ras 
118. INSURANCE WITHOUT INTEREST. 


§ 
§ 119. — WAGERING POLICIES IN GENERAL, 
119--Life insurance policy, taken out by beneficiary not related to insured within degfee 
of consanguinity creating insurable interest, is void as against public policy. Evans 
v. Independent Nat. Life Ins. Co., Inc. (La.)... ge 
119—Insurance policy on life of another, issued to beneficiary h 
to insured’s life, is void as against good morals and public policy, where premiums 
are paid by beneficiary. Crump v. Southern Dixie Life Ins. Co. (N. C.).......... 
§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 
122—Life policy being legal in its inception, changing of beneficiary is also proper regard- 
less whether beneficiary has insurable interest in insured’s life, nor does payment of 
succeeding premiums by party named deprive him of benefits. In re Szymanski’s 
Estate. (Pa.) oe 
123. EXTINGUISHMENT OF POLICY. 
On conveyance of insured property at foreclosure sale, insured lost all interest therein 
and policy became void as to her, regardless of lack of provision voiding policy 
on change of interest or title to property and of fact that insured continued to pay 
assessments. Prudential Ins. Co. v. German Mut. Fire Ins. Ass’n. (Mo.) 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


§ 124. NATURE OF CONTRACT. : 

124—*“‘Insurance” is contract of indemnity generally for benefit of insured and those in 
privity with insured. Bakker et al. v. AStna Life Ins Co. of Hartford, Conn. (N. Y.) 

124—Fire insurance policies are not contracts in rem, but purely personal contracts, 
—* only to holders or insured. St. Paul Fire & Marine Ins. Co. v. Culwell et al. 

ex.) 9k sees 

124-—Life policy’ is contract susceptible of ownership like any other chose in action, and 
is not assurance for single year with privilege of renewal by paying annual premium, 
but is entire contract of assurance for life, subject to forfeiture for nonpayment of 
premiums. Burnet v. Wells. (U. S.) ‘ . . . 


§ 125. WHAT LAW GOVERNS. 
(2). Place of contract. 5 5 : 

125(2)—Generally, insurance contract is to be governed by laws of state in which it was 
made. Noel v. National Union Fire Ins. Co. of Pittsburgh, Pa. (Nebr.) .. eA ees 

125(2)—Ljife insurance policies, taken out by New York resident through New York agency 
of Wisconsin corporation using New York form, were New York contracts governed 
by law of that state. Levy’s Estate v. Commissioner of Internal Revenue. (U. S.). 

125(2)—Ordinary rule that law of place where contract is made governs validity and con- 
struction held applicable to fire policy covering buildings in foreign country. Vermont 
Mut. Fire Ins. Co. v. Van Dyke. (Wash.) . 

§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 

127—In absence of any agreement on subject, insured was bound as matter of good faith 
to inform insurer of material change in condition of health between date of applica- 
tion and date of delivery of policy. New York Life Ins. Co. v. Gist et al. (U.S.) . 

127—Certificates of marine insurance issued after loss known to both parties could not 
affect rights of parties, since they were without consideration and void. St. Paul Fire 
& Marine Ins. Co. v. Pure Oil Co. (U.S.) .... : eal ats ieee is aS 

§ 128. EXECUTORY AGREEMENTS TO INSURE. 

(2). Actions on agreements. 

128(2)—Applicant for fire insurance could maintain actions ex delicto, based on negligence 
of insurance company and agent in failing to write and deliver policy. Negligence of 
fire insurance company and agent in failing to write and deliver policy held for jury. 
In action for negligence of insurance company and agent in failing to write and deliver 
fire policy on household goods, plaintiff’s contributory negligence held for jury. Mor- 
timer v. Farmers’ Mutual Fire & Lightning Ins. Ass’n et al. (lIa.).. : 


129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
Insurer’s assistant cashier, to whom general public went to pay premiums, obtain loans, 
and sign legal instruments relating thereto, held ‘agent’? whose statements were 
binding on insurer. Barrett v. Northwestern Mut. Life Ins. Co. (Nebr.). ” 
129——-Proof merely that assistant superintendent of life insurer’s branch office told under- 
takers, after examining policy, to bury insured and that insurer would see that they 
got their money, was insufficient to bind insurer. Sullivan et al. v. John Hancock 
Mutual Life Ins. Co. (N. H.) ... or: tee bs wanente sigan il eee es 
129—Soliciting agent’s statement that money due under industrial life policy will be paid 
to person who pays premiums and holds policy binds company. Prudential Ins. Co. of 
America v. Roberto et al. (R. I. Pa Rate wen ; ; : 
129—-Where insurance agent was authorized to make insurance contract, insurer held bound 
by agent’s oral agreement to grant removal permit. Home Ins. Co. of New York vy. 
Sullivan Machinery Co. (U. ) 


§ 
123 


8 
129 
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§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1). In general. 
130(1)—Application for insurance is mere offer which may ripen into contract by accept- 
ance. Money paid by applicant to insurer’s agent with application could not become 
insurer’s property until policy was issued. Swentusky v. Prudential Ins. Co. of 
America. (Conn.) 
130(1)—-That local agent’s telegram, informing insurer’s home office regarding rewriting of 
canceled policies, did not mention rate and amount of premium, held not fatal to for- 
mation of temporary contract, since agreement to pay reasonable premium will be 
implied. Rossi v. Firemen’s Ins. Co. of Newark, N. J. (Pa.) a iahc a ke arias 
130(1)—‘‘Provisional applications” for marine insurance are merely requests for cer- 
tificates, and not intended as temporary “binders,” since “binders” are documents 
which are delivered to assured to stand until policies are issued. St. Paul Fire & 
Marine Ins. Co. v. Pure Oil Co. (U. S.) 
(2). Necessity of acceptance and approval. 
130(2)—Applicant’s payment of $5. to insurance agent with application for life policy held 
no consideration rendering insurer liable before it accepted offer. Swentusky v. Pru- 
dential Ins. Co. of America. (Conn.) .. 
130(2)—Making of application for fire and windstorm policy is merely offer and must be 
accepted by insurer before it becomes contract. 
(Kan.) ; 
(3). What constitutes acceptance. . 
130(3)—Where insurer, through agent, did not return cash premium and premium note 
within reasonable time after application, fire policy held in force. Cloyd v. Republic 
Mut. Fire Ins. Co. (Kans.) 
130(3)—-Where domestic mutual 


soliciting agent could not approve application. 
Mut. Tornado & Cyclone Co. (N. D.) 
(4). Effect of delay. 
130(4)—Life insurance companies are not so charged with public interest as to impose on 
them peculiar duty to protect interest of those applying for insurance. Making applica- 
tion for life policy cannot create implied contract by insurer to act on it within rea- 
sonable time, with correlative duty to deal with application with reasonable care. 
Swentusky v. Prudential Ins. Co. of America. (Conn.) Bai er ba dal Py 
130(4)—Mere delay of insurer’s agent in notifying applicant of rejection of application 
for fire and windstorm policy when applicant had opportunity for frequent inquiry 
held not to constitute insurance contract nor to operate as assent nor create estoppel 
where applicant was not misled. Moon v. Central States Fire Ins. Co. (Kan.) 
130(4)—Action for negligent tort in delaying delivery of life insurance policy must be 
brought by administrator of insured’s estate, not beneficiary. Complaint held to state 
cause of action in beneficiary for breach of contract by failure to deliver life insurance 
policy. Veser v. Guardian Life Ins. Co. of America. (Ohio.) asics me 
130(4)—Executors of applicant for life insurance, who died while application was pendin 
and before acceptance thereof, could not recover from insurer in tort on ground of 
failure to act on application within reasonable time. Munger et al. v. Equitable Life 
Assur. Soc. of the United States. (U. S.) . ike ees ‘ 
(5). Notice of rejection. 
130(5)--Where mutual insurer’s secretary rejected application and returned it and note 
for entire premium to soliciting agent because directors, before application was made, 
had adopted resolution requiring one-fifth of premium to be paid in cash but soliciting 
agent did not inform applicant of facts, insurer held not liable for windstorm injury 
to insured’s buildings after expiration of applicant’s membership under prior application. 
Godfrey et al. v. North Dakota Farmers’ Mut. Tornado & Cyclone Co. (N. D.) 
(7). Offer to insure and acceptance. 
130(7)—Provision in application for health policy, permitting examination of policy for ten 
days, held for insured’s sole benefit, and, by retaining policy beyond such period 
without advising insurer of rejection, insured accepted policy. Schmith v. Union Mut. 
Casualty Co. (Ia.) 
130(7)—That advertisement of 
life held not to entitle applicant’s administrator to $10,000, where policy tendered after 
applicant’s death in automobile accident provided for lesser coverage for such death, and 
advertisement disclosed policy would contain other provisions. Failure to deliver accident 
policy to applicant during his lifetime held not prejudicial to him or to his estate, 
where amount recovered from insurer represented actual amount which estate was 
entitled to recover on policy. Bowers v. Washington Times Co., Inc. et al. (U. S.) 
§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
131(1)-—Statute providing that insurance policies, when “subscribed and attested. shall be 
obligatory,” held not to invalidate temporary oral insurance contracts intended to be 
effective only until execution of formal policy. In absence of charter or statutory regu- 
lations forbidding them, oral contracts of insurance are valid. Statutes providing that 
stock comnany should not issue policies other than those of standard form set forth 
therein held not to invalidate temporary oral contracts of insurance. Rossi v. Firemen’s 
Ins. Co. of Newark, N. J. (Pa.) 
(2). Authority of agent. 
131(2)-—That in consummation of previous transaction insurance soliciting agent had drawr 


draft on insurer for sum due, as agreed on by insurer and insured, held immaterial 
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on issue of agent’s apparent authority to orally contract. That insurer’s previous 
policy to alleged insured bore same date as previous application held not to indicate 
that in subsequent transaction soliciting agent would have authority to make oral agree- 
ment that insurance should be in force from date of application. Insurance soliciting 
agent’s statement to applicant regarding extent of agent’s authority held unavailing to 
applicant as against insurer. That insurer to whom application for insurance covering 
railway employee had been made, retained order on railway company for deduction of 
premiums from employee’s wages held immaterial on issue of soliciting agent’s appar- 
ent authority, where insurance application was not accepted. That soliciting agent, at 
request of alleged insured, procured form for giving preliminary notice, held not 
material on issue of agent’s apparent authority, in absence of showing that insured 
knew that agent had form at time alleged oral insurance contract was made. Insurer's 
requisition for and license issued to soliciting agent had no greater force than statute 
regarding license where forms used for requisition and license were prepared by insur- 
ance commissioner in compliance with such statutes. Alleged insured could not rely on 
form of insurer’s requisition for and license to soliciting agent to establish agent’s ap- 
parent authority to orally contract, where alleged insured had no knowledge of exist- 
ence of either before controversy arose. Continental Casualty Co. v. Erion. (Ark.) 
§ 132. BINDING SLIPS OR MEMORANDA. 
132—Parties held to have right, in rider attached to straight life policy, to contract for 
interim term insurance covering period between date of application and_ policy 
Medlin v. American Bankers’ Ins. Co. (Mo.).... ........... ; ; a 
Agent’s acceptance, on insurer’s authorization of offer he made in behalf of insured to 
rewrite fire policies canceled by insolvency of insurer, made bniding preliminary con- 
tract, rendering insurer liable for loss occurring before delivery of policies. Payment 
of premium before loss occurred held not necessary to validity of temporary insurance 
contract covering unexpired term of canceled policies. Local agent’s telegram to insurer's 
home office regarding insuring of all liability under unexpired terms of canceled 
policies evidenced existence of temporary insurance contracts in force until written 
policies were issued. Preliminary insurance contract evidenced by written memorandum 
is valid and effective, though loss occurs before policy is issued. Rossi v. Firemen’s 
Ins. Co. of Newark, N. J. (Pa.) 
§ 133. FORM AND REQUISITES OF POLICY. 
» (1). In general. 
133(1)—-Premium or consideration for insurance should be designated in policy. Machurek 
v. Ohio National Life Ins. . Co. (Nebr.) 
133(1)—Law establishing standard provisions for liability policies held to apply to any 


policy issued by stock company authorized to insure against liability for personal 
injuries whether on land or sea. Hansen vy. Continental Ins. Co. of City of New 
York. (N. Y.) 

s 


§ 134. PAPERS ACCOMPANYING POLICY. 
(2). Necessity of attaching copy of application. 
134(2)—Failure to attach application and questions and answers to life policy, as required 
by statute, excluded them from contract and they were not admissible in evidence to 
show falsity of insured’s answers to application. First Texas Prudential Ins. Co. v 
Smith. (Tex.) : Fees ‘ 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)-—-Unless otherwise agreed, delivery of policy is not essential to validity of insurance 
contract. National City Bank of St. Louis v. Missouri State Life Ins. Co. (Mo.) 
(2). Sufficiency and effect of delivery. 
136(2)—-Where insurers’ agent was to retain fire policies until insured paid note accepted 
for unpaid balance of premiums. that policies never came into insured’s manual pos- 
— held rot to defeat his cause of action. Tawson et al. v. Southern Fire Ins. Co. 
(Kans.) , ; Diraararehe ‘ 
(4). Effect of condition as to delivery while insured 1s in good health. 
136(4)—Life policy provision that policy shall not take effect until payment of first 
premium while insured is in good health amounts to ‘“‘warranty’’ within statute pre- 
venting avoidance of policy unless misrepresentation is made with intent to deceive 
er unless matter misrepresented increases risk. Southern State Life Ins. Co. v. 
Dunckley et al. (Ala.) 2 
136(4)—Condition that life policy shall not take effect unless delivered during lifetime and 
good health of insured is valid condition precedent to liability of insurer. National 
Life & Accident Ins. Co. v. Davison. (Ark.) 
136(4)—Insurer, under application for life policy, held not estopped from asserting rights 
because of change in applicant’s health after medical examination and before delivery 
of policies. Under application for life policies, delivery during applicant’s continuance 
in good health and payment of first premium, held condition precedent to policy 
becoming effective. Range et al. v. Mutual Life Ins. Co. of New York. (Ia.) 
136(4)—Clause rendering industrial life policy void until actually delivered to insured in 
person while in sound health held not to violate public policy. Industrial life policy 
clause making policy void until actually delivered to insured in person while in sound 
health rendered policy ineffective until such delivery. and precluded beneficiary’s re- 
covery where insured died before delivery. Callan v. Mutual Life Ins. Co. (La.) 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(4). Effect of condition as to delivery while insured is in good health. 
136(4)—“Sound health” as used in clause exempting life insurer from liability unless 
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insured is in “sound health’ on date of issuance does not mean absolute freedom 
from bodily infirmity or tendecy to disease, or temporary attack without probable 
bearing on insured’s life, but absence of disease that has direct tendency to shorten 
life. ‘‘Sound health” as used in clause exempting life insurer from liability unless 
insured was in “sound health’ on date of issuance held to mean such organic ailments 
or diseases as incapacitated insured from attending to daily tasks and had tendency 
to shorten life. Washington Fidelity National Ins. Co. v. Lacey. (Ohio.) 
136(4)—Under life policy requirement of delivery during applicant’s continuance in good 
health, applicant must disclose to insurer any known change in his health after appli- 
cation and before approval that would affect insurability of risk. Provision that life 
policy should not take effect until delivery thereof and payment of first premium 
during insured’s ‘‘continuance in good health” means delivery and payment of first 
premium while insured’s health was the same as it was at time of making application 
or of medical examination. Life insurer was iiable under policy requirement of delivery 
during applicant’s continuance in good health where insured’s representations that 
he was in good health were made in good faith, though unknown to him insured then 
had chronic leptomeningitis, whereof he died, and there was no change in insured’s 
condition between date of application and date of delivery of policy. Mutual Life 
Ins. Co. of New York v. Muckler. (Ore.) a nbuced ase keane 
136(4)—Insurer waiving health examination, or insured’s warranty in application, could pro- 
tect itself by incorporating condition in life policy requiring that insured be alive and 
in sound health at date of its issuance. Provision in life policy requiring that insured 
be alive and in sound health at date of insurance held “condition” and not “covenant,” 
and operated more strongly for insurer than covenant that answers in application were 
deemed warranties. Youngblood v. Prudential Ins. Co. of America. (Pa.) 
136(4)—Evidence showing applicant consulted physician because of pain in side sustained 
finding that he consulted physician between date of application and date of delivery of 
life policy so as to make it ineffective under its express terms. New York Life Ins. 
Co. v. Gist et al. (U. 
136(4)—Provision of life polic 
received while insured is in good health is valid. Gill et al. v. Mutual Life Ins. Co. 
of New York. (U. S.) 


§ 137. PAYMENT OF PREMIUM OR DUES. 
(1). Necessity of payment to bind company. : 5 . 
137(1)—In absence of express provision that policy shall not be in force until premiums 
are paid, such provision cannot be implied. Schmith v. Union Mut. Casualty Co. (Ia.) 
137(1)—Under application for life policies, delivery during applicant’s continuance in good 
health and payment of first premium, held_ condition precedent to policy becoming 
effective. Range et al. v. Mutual Life Ins. Co. of New York. (Ta.) 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Any provision may be inserted in fire policy restricting insurer’s liability as it 
may deem proper, provided such provision is not unreasonable, illegal or against public 
policy. Haselden v. Home Ins. Co. of New York. (Ky.) ; ‘ 
§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Two weeks’ time for preparation and delivery of industrial life policies held not 
to waive clause requiring actual delivery to insured in person while in sound health. 
Callan v. Mutual Life Ins. Co. (La.) ; 


141(1)—Local agent has no power to waive express conditions of policy. Soliciting agent’s 
knowledge of insured’s unsound health did not constitute waiver by insurer of life 
policy condition requiring that insured be alive and in sound health on date of 
issuance, where policy constituted entire contract between parties, and was not subject 
to waiver or modification by agent. Youngblood vy. Prudential Ins. Co. of America. 


policy was issued and delivered did not bind insurer nor prevent it from defending on 
that ground. Price v. Mutual Life Ins. Co. of Baltimore. (Pa.) 

141(1)—-Where insurer forwarded two types of life policies, insured having right to select 
one and pay premium thereon, recital in policy selected that premium had been paid 
on date of application did not operate as waiver by insurer of condition precedent re- 
specting consultation with physicians before delivery of policy. notwithstanding statute 
respecting conclusiveness of recital of receipt of premiums. New York Life Ins. Co. 
a Ae ae eS ee eae d Sede Cee E Rhee s rere cs 

(2). Payment of first premium. 

141(2)—Where insurance company retained premium check from December 6 until January 
15, and then returned it, on ground no liability had occurred, and excused retention of 
check by claiming it had not yet completed investigation of insured’s application, pre- 
mium held paid where no such investigation was contemplated in application or policy. 
Schmith v. Union Mut. Casualty Co. (Ta.) ‘ ; 

141(2)—Insurer’s agent authorized to deliver policy and collect premium waives prompt 
payment of premium by delivering policy without requiring payment. making effective 
from delivery. National City Bank v. Missouri State Life Ins. Co. (Mo.) 

(4). Estoppel of insured. 

141(4)—Rule that insured retaining policy is estopped from setting up fraud of agent 
who took application did not apply to insured who was illiterate. Weiss v. Policy 
Holders’ Life Ins. Ass’n. (Cal.) 
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§ 143. REFORMATION. 
(1). Grounds of reformation in general. 
143(1)—-Where removal permit attached to fire policy did not accurately express intent of 
antecedent oral agreement between insured and insurer’s agent authorized to make 
contract, insured held entitled to reformation. Home Ins. Co. of New York v, 
Sullivan Machinery Co. (U. ‘ 
(2). Reformation by company. 
143(2)—-Where insurance agent and vendor retaining lien intended fire policy for vendor's 
sole benefit, vendor held entitled to reformation of policy merely containing loss 
payable clause in his favor. Bowman y. Hartford Fire Ins. Co. et al. (W. Va). 
(3). Fraud and mistake in general. 
143(3)—As respects right to reformation of policy, where insured applied for accident 
policy and paid premiums, relying on misrepresentations made by soliciting agent within 
scope of authority, insurer held bound by representations, notwithstanding policy pro- 
vided agent could not change it. Stewart v. Commonwealth Casualty Co. of Phila- 
delphia, Pa. 
143(3)—-Where contract e 
soliciting agent, which circular specified definite indemnity for accidental loss of thumb 
and finger, without defining word “loss” but policy, in type smaller than schedule of 
losses, provided that “loss of thumb and index finger means severance at or above 
the metacarpal-phalangeal joints” policy held pronerly reformed by deleting definition 
therefrom. Noel v. Continental Casualty Co. (Kan.) p ; 1117 
143(3)—There was mutual mistake warranting reformation of fire policy where insurer's 
agent changed beneficiary at request of third party without insured’s knowledge, not- 
withstanding that renewals were also issued in wrong name before loss. Crowell v. 
New Hampshire Fire Ins, Co. 
143(3)—Equity court may correct and r 
mistake, or for error or mistake on one side, and fraud on the other. Court’s right 
to reform insurance policy in any material respect must have as basis meeting of minds 
of insurer and insured as to terms. Insured held not entitled to reformation of policy 
to change amount of insurance, there being no mutual mistake concerning amount. 
Topps v. North British & Mercantile Ins. Co. (Ta.)...... web tay ses aels 
143(3)-——Where contractor possessing inchoate lien right for labor and material furnished 
in constructing building applied to local insurance agent, who knew contractor had no 
mortgage, for fire policy which was issued to owner as insured with loss payable clause 
to contractor as mortgagee, contractor held entitled to reformation of policy for mutual 
mistake and to recover on policy as reformed. Consolidated Lumber Co. v. Mercury 
Ins. Co. et al. (Minn.) eee eee ee sae 
(4). As to property or interest covered. 
143(4)—-Where fire policy limited risk to goods in one of three adjacent buildings, but 
both insured and insurance agent believed policy covered any loss to goods in any one 
of the buildings, policy could be reformed. Dietrich v. Retailers’ Fire Ins. Co. of 
Oklahoma. (Kans.) , ; a : MLE 
143(4)—If mistake of parties is in identity of property itself, reformation of fire pohcy 
cannot be had; there being no meeting of minds. Fadden et al. v. Sun Ins. Office, 
Ltd. of London. (Nebr.) BF cst ely plore Seg - ‘ 
(5). As to title of insured. 
143(5)—-Where party acting as agent of both insurer and mortgagee, authorized to procure 
fire policy to protect mortgage for benefit of mortgagor, had policy issued without 
knowing of change in record owner of mortgaged property, policy could be reformed 
after loss. Fadden et,al. v. Sun Ins. Office, Ltd. of London. (Nebr.) 
(7). Necessity of reformation. 
143(7)—Buyer of automobile on installment plan, though not named in fire and theft insur- 
ance policy, held entitled to recover thereon without first having procured reformation of 
policy. Elliott v. Bankers’ & Shippers’ Ins. Co. of New York. (Kans.) 348 
143(7)—Application for reformation of insurance policy is unnecessary provided it appears 
either from face of instrument or intrinsic facts which is true and which is false 
description. Litto v. Public Fire Ins. Co., of Newark, N. J. (Pa.) 1081 
(8). Right te reformation. 
—As respects right to reformation of policy, insured could assume, without reading 
accident policy, that it conformed to agreement with insurer’s soliciting agent. Stewart 
. Commonwealth Casualty Co. of Philadelnhia, Pa. (Kans.) 
143(8) Insured’s failure to read renewal contract for fire insurance did not reHeve in- 
surer as regards mutual mistake, since insured could presume policies were issued in 
accordance with original policy. Crowell v. New Heupebive Fire Ins. Co. (La.) 
143(8)—-Ordinarily, where there is no mistake as to identity of property, reformation of 
fire policy will be allowed, even after loss has occurred, if reformation is sought in 
due season shorter than period of limitations. Fadden et al. v. Sun Ins. Office, Ltd. 
of London. (Nebr.) ated 
143(8)—-Insured’s failure to read and discover that fire policy removal permit did not truly 
reflect oral agreement held not to bar reformation. Home Ins. Co. of New York 
v. Sullivan Machinery Co. (U. : 
§ 144. MODIFICATION. 
(1). In general. 
144(1)—-When insured exercises privilege given by term policy to exchange it for ordinary 
‘life policy, new policy creates new contract. National City Bank of St. Louis v. Mis- 
souri State Life Ins. Co. (Mo.) ; } 


143(8) 
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(2). Powers of agents and brokers. 
144(2)—General agent of insurer, with authority to enter into fire insurance contracts, 
may make alterations to same extent as insurer. Alteration of fire insurance contract 
by subsequent agreement by general agent must be based on consideration. While 
fire insurance contract remains executory, reliance on binding effect after alteration by 
parol agreement of insurer’s general agent of insurer constitutes sufficient consideration 
for alteration. Hartford Fire Ins. Co. v. Aaron. (Ala.) 
§ 145. RENEWAL. 
(1). In general. 
145(1)—Agreement for renewal of fire policy held not void for indefiniteness as to 
identity of insurer, though selection was left to agent when original policy was 
obtained. Agreement to renew fire policy on insured’s grain to cover portion which 
insured owned at time of renewal held not void for failure to identify property 
insured. In action for damages based on failure of defendant insurer’s agent to 
execute agreement to renew fire policy, it was presumed that renewal policy would be 
for same amount, same period, and for same premium as policy which expired. Evi- 
dence held sufficient to show existence of completed contract in praesenti for renewal 
of fire policy, in insured’s action against insurer for agent’s negligent failure to 
execute agreement to renew. Insurance agent’s failure to perform contract with 
insured for renewal of fire policy held attributable to insurer, rendering insurer liable 
for resulting damages to insured. Bales v. General Ins. Co. of America. (Idaho.) 1054 
145(1)—On renewal of fire policy, insurer must call attention to any change in terms. 
Crowell v. New Hampshire Fire Ins. Co. (La.) ... ; 289 
145(1)——No obligation devolves on insurer’s agent to renew or issue a new fire insurance 
carried on insured’s property. Topps v. North British & Mercantile Ins. Co. (La.) 630 
145(1)—Payment of renewal premium on accident policy after expiration date held to 
continue policy in force one year from date of payment, rather than one year from 
expiration date. Term “renewal” within clause in accident insurance policy has no 
strictly legal meaning, and does not necessarily connote continued series of two or 
more. Eisenberger v. North American Accident Ins. Co. (€N. J.) 179 
(2). Powers of agent. 
145(2)—Agreement to renew fire policy held within scope of insurance agent’s apparent 
authority. Bales v. General Ins. Co. of America. (Idaho.) 1054 
(3). Payment of premium 
145(3)——Insurer’s acceptance on April 20 of balance of premium which it claimed was due 
April 14 was consideration for and operated as renewal of life policy. Jordan \ 
Equitable Life Assur. Soc. of the United States. (S. C.) 
(B) CONSTRUCTION AND OPERATION. 
§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 
146(1)—-Insurance contract, made with very limited coverage for small premium, will be 
construed according to its terms. Life & Casualty Ins. Co. of Tennessee v. Whitehurst 
(Ala.) 
146(1)—Insurance contracts should be construed to effectuate parties’ intention, and doubt- 
ful questions should be resolved in favor of insured Etna Life Ins. Co. v. Davis 
et al. (Ark.) ot: “ns 
146(1)—Insurer’s liability depends upon wording of contract. Toshi Taketa v. Policy 
Holders’ Life Ins. Ass’n (Calif.) 
16(1)—In automobile driver's action on indemnity policy protecting both driver and insured 
owner, provision forbidding actions until damage had been fixed by court of last resort 
must be construed with rest of policy. Scott v. Inter-Insurance Exchange of Chicago 
Motor Club. (Ill) 
46(1)—In action to recover on fire policy, court must enforce policy as written. Green 
v. Phoenix Ins. Co. of Hartford. (Ia.) 
1)—-Fire insurance contract measures rights of parties thereunder. In construing fire 
policy, court may not add te or strike from conditions of policy. Where forfeiture is 
expressly provided for by provision of fire policy, court must permit policy to operate 
according to its expressed language. Haselden v. Home Ins. Co. of New York. (Ky.) 
46(1)-—Courts cannot make new insurance contracts even though insured’s failure to collect 
under contracts is result of ignorance. Carey v. Southern Life & Health Ins. Co. (Ta.) 
46(1)—-Where language of policy providing disability benefit is plain and unambiguous, 
resort cannot be had to methods used for ascertaining intent and meaning of ambiguous 
policy. Craft v. Massachusetts Protective Ass’n. (La.) 
146(1)—Where provisions of life policy are plain, unambiguous, and unequivocal, court 


must apply its terms as written and not construe them. Bowdon v. Metropolitan Life 
Ins. Co. (Mo.) 


+0(1)—Accident insurance policy must receive reasonable interpretation consonant with 
parties’ apparent object and plain intent. Reed v. Travelers’ Ins. Co. (Mo.) 

46(1)—Where language of policy is plain and unequivocal, there is no room for construc- 
tion, and words employed must be given their usual and natural meaning. Courts 
cannot rewrite insurance contracts, though operating harshly or inequitably as to one 
of the parties, but can only ascertain and give effect to parties’ intention as disclosed 
by contract made. Lachterman v. Mutual Ben. Health & Accident Ass’n. (Mo.) 

146(1)—Insurance contract should he given reasonable construction so as to effectuate its 
purpose, and in case of doubt it should be liberally construed in insured’s favor. 
Hamblin v. Equitable Life Assur. Soc. of the United States. (Nebr.) 
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146(1)—-Intention of parties to insurance contract is determinable by reference to words 
used in policy. Duhaime v. Prudential Ins. Co. of America. (N. H.). eee 

146(1)-——Proviso” in fire insurance policy implies condition, unless subsequent words 
change it to covenant. Commercial Union Assur. Co., Limited, of London, England 
v. Burlington County Trust Co. et al. (N. J.) phe a a 

146(1) -Insurance contract, where free of ambiguity, should be construed according to its 
plain language. Shannon v. Metropolitan Life Ins. Co. (N. Y.) : ‘ 

146(1)— Where words in accident policy are not ambiguous, parties to policy are held to 
have intended to give it effect according to plain meaning of language used. Savery v. 
Commercial Travelers Mutual Accident Assn. of America. (N. Y.) ; Poi Maken 2 

146(1)—Courts of equity seek to do that which insured intended. Baley v. Prudential Ins. 
Co. of America. (N. Y.) ise ese Stier ; 5 cite ok é Sareea 

146(1)——Insurer’s obligation under fire policy is limited and defined by terms of policy 
itself. Hessian Hills Country Club, Inc. et al. v. Home Ins. Co. (N. Y.) 

146(1)- Intention of parties to automobile liability insurance contract is primarily to be 
sought in language of instrument and to be ascertained from words of contract alone. 
Bakker et al. v. A&%tna T.ife Ins. Co. of Hartford, Conn. (N. Y.) ee 9 

146(1)—Insurance contract must be interpreted like any other contractual document. Pro- 
vision of life insurance policy fer disposition of proceeds on insured’s death must be 
construed as insured intended. In re Valverde’s Estate. (N. Y.) ee 

146(1)- Court cannot make new accident policy for parties. Hesse v. United States 
Fidelity & Guaranty Co. (Ore.) ; 

146(1) Language. as in insurance policy, if unambiguous. cannot be construed to mean 
otherwise than what it says. Urian v. Seranton Life Ins. Co. (Pa.) 

146(1)— Intention of parties must prevail in construction of insurance contract. Life & 
Casualty Ins. Co. v. Cantrell. (Tenn.) : ‘ 

146(1) -Where liability policy contained no words limiting scope of liability, language 
must he construed with reference to subject-matter and nature of risk involved with 
due regard to objects and intention of parties as gathered from whole instrument. J. 

H. Hinton & Son v. Employers Liability Assurance Corp, Ltd. (Tenn.) 1145 

146(1). Life policy issued or delivered in Texas constitutes entire contract between parties. 
First Texas Prudential Ins. Co. v. Smith. (Tex.) 430 

146(1)--Court cannot construe terms of written fire insurance contract where clear and 
unambiguous, and where reasonable men would not place more than one interpretation 
upon meaning. United States Fire Ins. Co. of New York et al. v. Rothwell. (Tex.) 666 

146(1) —life insurance contracts are construed by same rules as other contracts, and court 
interprets them according to intentions of parties, as gathered from contracts intention 
of parties to life insurance contract must be gathered from entire instrument and not 
from detached provisions. Every provision of life insurance contract must be given 
effect. if possible. Life policies should be construed according to sense and meaning of 
language used. There is no occasion for construction of life insurance contract when it 
clearly fixes meaning of parties and measure of liability. Shepherd v. Mutual Life Ins. 

Co. of New York. (U. S.) kins x 

146(1)—What parties to life insurance contract intended, mutually agreed to, and their 
minds met on is measure of their obligations. New York Life Ins. Co. v. Gist et al. 
(O.-S) ea ; Ba Nace isd as A a a ess 

146(1)—-In absence of ambiguity in life policy, plan and ordinary meaning of simple words 
should be given effect. Walters v. Mutual Life Ins. Co. of New York. (U. S.) 229 

146(1)-—-Insurance contract must be construed according to terms used, to be taken and 
understood, in absence of ambiguity, m plain. ordinary and popular sense. Orr v. 
Mutual Life Ins. Co. of New York. (U. S.) 385 

146(1)—-All parts of insurance policy are read together and harmonized if possible. Dun- 
bar Molasses Corporation v. Home Ins. Co. of New York. (U. S.) 478 

146(1) —Fire nolicy must be construed with business” sense. Shelby County Trust & 
Ranking Co. et al. v. Security Ins. Co. of New Haven, Conn. (U. S.) . 1052 

14601) -Accident policy must receive construction which language used therein fairly 
warrants. United States Fidelity & Guaranty Co. v. Aschenbrenner. (U. S.) 1109 

(2). Language of policy. 

146(2)- Insurance contracts are construed according to meaning of terms used, and if clear 
and unambiguous terms are taken in their plain, ordinary and popular sense, unless 
parties clearly indicated intention to define a word according to its technical or 
peculiar meaning. Tamar v. Towa State Traveling Men’s Ass’n. (TIa.). 

146(2) In construing insurance policies, terms should be understood in their plain, ordinary, 
ind popular sense, rather than in technical or scientific sense. Farmer v. Railway Mail 
Ass'n. (Mo.) : ; Fs 

146(2)—“Explosion” within accident policy, should be construed in its popular sense and not 
in scientific sense as used by scientific men. Bolich v. Provident Life & Accident 
Tas. Co. EN: . £5) 

(3). Liberal or strict construction. 

146(3)- Forfeiture clauses in fire policies are, strictly construed against insurer, but 
with reference to latter's protection against risks materially different from those under- 
taken. JEtna Ins. Co. v. Kacharos. (Ala.) 

146(3)--Insured must be given benefit of doubt as to meaning of insurance contract pre- 
pared by insurer. Life & Casualty Ins. Co. of Tennessee v. Whitehurst. (Ala.) 

146(3)-- Insurance policies should be liberally construed to effect parties’ intentions. Insur- 
ance contract will be construed most strongly against party who framed it in case 
of doubt Life & Casualty Ins. Co. v. Whitehurst.  (Ala.) 
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146(3)—Provisions of group life policy should be construed liberally 
Prudential Ins. Co. v. Calvin. (Ala.) aauhce teil : ‘ 

146(3)—-Insurance contracts should be construed to effectuate parties’ intention, and doubt- 
ful questions should be resolved in favor of insured. £tna Life Ins. Co. 
et al. (Ark.) Se ohe out anon Melee s wages sia 

146(3)—While accident policies should be construed most strongly against insurer and 
according to ordinary understanding of terms therein employed they must be construed 
in accordance with established rules of law, notwithstanding some terms therein are 
not generally understood by insured. Metropolitan Life Ins. Co. v. Landsman. (Del.) 

146(3)-—-Insurance contracts, like other contracts, should be liberally construed to effect 
parties’ intention. Policy, if ambiguous, will be construed most strongly against insurer, 
especially if contemplating forfeiture. Scott v. Inter-Insurance Exchange of Chicago 
Motor Club.  (IIl.) ee ee ‘ 

146(3)--Insurance policies should not have a technical construction for purpose of defeating 
insured. Sargent v. Mechanics’ Ins. Co. of Philadelphia. (Ta.) 

146(3)—-Where_ provisions of policy are irreconcilable, policy must be construed most 
strongly against insurer. Schmith v. Union Mut. Casualty Co. (lIa.) : ; 

146(3)—-Provision in fire policy for cancellation of policy if notice of sale or transfer 
was not given is construed strictly against insurer. Kiser v. Morton Farmers 
Mutual Ins. Ass'n. (la.). ’ 
146(3)— Policy should be construed in insured’s favor so as not to defeat protection in 
tended. Republic Life & Accident Ins. Co. of Louisville, et al. v. Gambrell. (Ky.) 
146(3)—-Insurance policy will be interpreted liberally in insured’s favor when there is any 
degree of ambiguity. Court cannot make new or different insurance contract for parties 
by enlarging risks covered according to natural, obvious meaning of existing contract. 
Inter-Southern Life Ins. Co. v. Foster. (Ky.) .. ae Saw ahiec 

146(3)—Rule that ambiguous language must be construed most favorably to insured, 
though applicable to mutual insurance, cannot be invoked if by so doing statute 
would be violated. Empire Mutual Fire Ins. Co. v. Hammerberg. (Mich.) 

140(3)——-Policy susceptible of two interpretations equally reasonable must be interpreted most 
favorably to insured. Newbill v. Union Indemnity Co. (Mo.) 

146(3)—-Insurance contract should he given reasonable construction so as to effectuate its 
purpose, and in case of doubt it should be liberally construed in insured’s favor. 
Hamblin v. Equitable Life Assur. Soc. of the United States. (Nebr.) 

146(3)—Policy will be construed more strongly against party by whom it was drafted. 
Jensen v. Lincoln Hail Ins. Co. (Nebr.) 

146(3)—-Ambiguous language in contract for disability insurance, if open to different 
interpretations, may be construed against insurer that drafted contract. “Machurek v. 
Ohio National Life Ins. Co. (Nebr.) 

146(3)---Insurance contract, prepared by assured’s brokers, is not to be most strongly con 
strued against insurer. Marine Transit Corporation v. Northwestern Fire & Marine Ins. 
Co. ¢ at: (N.. YD 149 

146(3)—Any ambiguity in language of hfe policy must be construed against insurer. Kocak 
et al. v. Metropolitan Life Ins. Co. (N. Y.) 262 

146(3)—Insurance policy must be construed liberally in favor of insured and strictly as against 
company. Bakker et al. v. “Etna Life Ins. Co. of Hartford, Conn. (N. Y.) 744 

146(3)—That construction of ambiguous insurance contract which represents insured’s 
understanding will be favored. In re Valverde’s Estate. (N. Y.) 816 

146(3)—Rule of strict construction of insurance policy against insurer held inapplicable 
in favor of one operating automobile loaned him by insured under liability policy. 
American Tumbermen’s Mutual Casualty Co. of Tlinois v. Trask. (N. Y.) 1142 

146(3)—Interpretation most favorable to assured will be adopted when policy is reasonably 
susceptible of two interpretations. Conyard v. Life & Casualty Ins. Co. of Tennessee. 


CR. ©) 


146(3)— Doubt concerning meaning of policy should be resolved in insured’s 


in insured’s favor. 


v. Davis 


333 
n favor. Urian 
v. Scranton Life Ins. Co. (Pa.) 85 
146(3)—Provisions of insurance policy must be construed most strongly against insurer. 
Zaffuto v. Northern Ins. Co. of New York. (Pa.) 970 
146(3)--Ambiguities in insurance contract must be construed most favorably to 
Life & Casualty Ins. Co. v. Cantrell (Tenn.) 
146(3)—-Where terms of life policy are of doubtful meaning, construction most favorable to 
insured will be adopted. State Life Ins. Co. v. Barnes. (Tex.) 
146(3)—On question whether mutual insurance assessment association advised member of 
his classification to which coverage was limited, ambiguity in certificate must be re- 
solved against association. Mutual Life & Loan Ass’n of America v. Houston. (Tex.) 


146(3)—Policy should be liberally construed favorably to insured. Home Ins. Co. v. Lake 
Dallas Gin Co. et al. (Tex.) 


146(3)—Rule that life policies should be 
ambiguous. cannot be invoked to create ambiguity or inconsistency if fact exists. 
Shepherd v. Mutual Life Ins. Co. of New York. (U. S.) : 
146(3)—-If language of policy or rider is ambiguous, doubt must be 
surer. Northwestern Nat. Life Ins. Co. v. Banring. (U. S.) 
146(3)—If insurance policy is so framed as to be fairly open to construction that construc- 
tion should be adopted, if possible, which will sustain rather than forfeit contract. 
Fidelity & Casualty Co. of New York v. Phelps et ux. (U. S.) 323 
146(3)—Ambiguity in marine policy prepared by insurer should he construed most strongly 
against insurer. Vancouver Lumber Company, Limited v. Home Ins. Co. (U. S.).. 683 
146(3)—Accident policy is to be construed strictly against insurer and liberally in favor 


1191 


msured. 


construed most strongly in favor of insured where 


resolved against in- 





The Insurance Law Journal, Vol. 81 


———— 


of insured, Court is not authorized to construe, accident policy by distorting definite 
covenants so as to include risk clearly excluded. United States Fidelity & Guaranty 
Co. v. Aschenbrenner. (U. S.) Ate cd 1109 
146(3)—-Provisions of insurance policy, if ambiguous, must be construed strictly against 
insurer. National Surety Co. v. Mutual Veneer Co. (U. S.)................... 1151 
146(3)—-Reasonable provisions in insurance policy for excepted risks must be construed 
more strictly against insurer than insured, but not so strictly as forfeiture clauses. 
Cartos v. Hartford Accident & Indemnity Co. (Va.)...... Bee acres harn aed 760 
146(3)-——Where policy is unambiguous or has acquired clear meaning by judicial construction, 
it cannot be construed liberally in insured’s favor. Frederick Hotel Co. v. National 
Surety Co. (W. Va.) ; ; 
(4). Standard policy. 
146(4)—That superintendent of insurance approved form of life policy believing incon- 
testable clause was “in substance’? same as that prescribed by statute would not affect 
insured’s contractual rights, Kocak et al. v. Metropolitan Life Ins. Co. (N. Y.) ... 
146(4)—-Language of standard fire policy, being prescribed by statute, should not be ex- 
tended by construction. Solomon et al. v. United States Fire Ins. Co. of New York. 
cK, &) : a 
3 147. WHAT LAW GOVERNS. 
(2). Place of contract. 
147(2)—-Accident policy, applied for and delivered in California where premiums were paid. 
held California contract, as regards question what law governed. Palmquist v. Standard 
Acc. Ins. Co. (U. S.) ‘ ; Peas siete ehee deshad eRe as 
147(2)—Ordinary rule that law of place where contract is made governs validity and con- 
struction, held applicable to fire policy covering buildings in foreign country. Vermont 
Mut. Fire Ins. Co. vy. Van Dyke. (Wash.) P : 
149. PRINTED AND WRITTEN PORTIONS OF POLICY 
Typewritten portion of policy controls printed form, particularly when contained in 
rider which of itself would dominate in case of irreconcilable provisions. Independence 
Indemnity Co. v. W. J. Jones & Son, Inc. (U. S.) 
In so far as printed institute cargo clause in marine 
load clause stamped on policy, deck load clause must prevail. Printed institute cargo 
clause in marine policy and deck load clause stamped on policy held intended to be 


construed together so far as possible. Vancouver Lumber Company, Limited v. Home 
ins. Se. TU; 3) 


150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 
Where immediately preceding officers’ signatures on face of fire policy, provision num- 
bered 19 stated that policy was subject to “following” conditions, provisions on reverse 
side numbered 2 to 18, embodying statutory requirements, held part of policy. Green 
v. Phoenix Ins. Co. of Hartford. (Ia.) 
Where life policy indorsement made right to cash 
ditional and right to extended or paid-up insurance conditional, while body of policy 
made right to extended insurance unconditional and right to paid-up insurance or 
cash value conditional, indorsement modified, and was not ineffective as conflicting 
with policy. Stamped indorsement on life policy controls where in conflict with other 
provisions of policy. That life policy indorsement was not signed by insurer’s officers 
or referred to in body of policy held not to render indorsement ineffective, where 
indorsement appeared on face of policy when issued and policy was signed. That 
some words in life policy indorsement conspicuously appearing on face of policy 
were slightly blurred held not to render indorsement ineffective, where indorsement 
was not difficult to read. Givens v. Astna Life Ins. Co. of Hartford. Conn. (Mo.) 
€ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(1). In general. 
151(1)—-That insured when killed was acting as volunteer fireman without pay and not in 
his regular occupation held not to reduce recovery on policy, where classification of 
risks and premium rates which would have worked such reduction were not copied into 
or attached to policy. Statute providing that application, by-laws, and rules or parts 
thereof, unless attached to or printed on policy, shall not be considered part of policy, 
is mandatory. Documents unattached to policies may be examined to ascertain insurer’s 
obligation, but not to ascertain obligation or otherwise affect insured’s rights. Statute 
requiring application, by-laws, or rules or part thereof to be printed in policy or at- 
tached thereto to be considered thereof was enacted for insured’s protection. National 
Life & Accident Ins. Co. v. Barlow. (Ky.) ; 
151(1)—-Recital in fire policies, “Warranted same terms and_ conditions as and _ to follow 
settlements of the Firemen’s of Newark,” had same effect as though entire. policy 
issued by Firemen’s of Newark, including unambiguous loss payable clause therein. was 
incorporated in policies, and removed any ambiguity in loss payable clause of policies. 
Rank of Rockville Centre Trust Co. v. Baldwin. (N. Y.) 
(2). Application as part of the contract. ae : 
151(2).—Mutual insurer’s articles of incorporation, by-laws, application for insurance, and 
policy are parts of contract binding on insurer and each member thereof. Godfrey 
et al. v. North Daketa Farmers’ Mut. Tornado & Cyclone Co. (N. D.) 
151(2)—Contract of hail insurance issued by insurer organized under assessment hail 
insurance law is composed of statute authorizing insurer’s organization. articles of 
incorporation, by-laws duly enacted, application for insurance, and policy. Jensen v. 
Lincoln Hail Ins. Co. (Nebr.). .... ; at 9) 
151(2)—-Insurance application, properly incorporated in policy, forms integral part thereof. 
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Language of application, physically incorporated in life insurance policy, must be 
considered in interpreting document though made part of contract in exercise of option 
given insured only. Predominating effect will be given to devolution of proceeds of life 
insurance policy indicated in application signed by insured in determining whether 
latter’s estate or that of beneficiary dying before insured is entitled thereto. In re 
Valverde’s Estate. (N. Y.). ‘ ; wean dis < ot 
151(2)—Trial court erroneously permitted application for $4,000 life policy attached to $2,000 
policy subsequently issued to be torn therefrom, and policy offered in evidence without 
ers so as to defeat fraudulent procurement. Stein v. New York Life Ins. 
Co. (Pa.) ‘ 3 
§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
INSURER AS PART OF POLICY. 
(1). Charter and by-laws. 
152(1)—-Mutual insurer’s articles of incorporation, by-laws. application for insurance, and 
policy are parts of contract binding on insurer and each member thereof. Godfrey 
et al. v. North Dakota Farmers’ Mut. Tornado & Cyclone Co. (N. D.) 
(3). Statutes and ordinances. 

152(3)—-Statutory provision that insured’s statements in application for life insurance shall 
be deemed representations and not warranties in absence of fraud is part of every life 
policy written after it became effective, whether incorporated into policy or not. 

Federal Life Ins. Co. v. Relias. (Ind.) 

152(3)—Liability insurance bond filed as prerequisite to issuance of certificate to motor 
carrier must be construed to include statutory requirements and neither carrier nor 
bondsmen may successfully contend that bond limits statutory liability, except as to 
amount. Jacobsen et al. v. Howard. (Okla.) 

152(3)—Two-year incontestability statutes were part of life policy. New York Life Ins. 
Co. v. Greer. (S. C.) 

152(3)—-Statute making fire policy liquidated demand if total loss of realty occurs becomes 
part of every such policy notwithstanding policy provides that certain property shown 
to be realty should be deemed personalty. Export Ins. Co. of New York v. Axe et al. 
(Tex.) s / 

152(3)—Terms of statute restricting recovery against mutual hail insurance company must 
be read into hail policy. Rosson v. Groom Mut. Hail Ass’n. (Tex.) 

15214. 
52 Contract of hail insurance issued by nsurer organized under assessment hail 
insurance law is composed of statute authorizing insurer’s organization, articles 
«* incorporation, by-laws duly enacted, application for insurance, and policy. Jensen 
v. Lincoln Hail Ins. Co. (Nebr.) 
153. USAGES OF RUSINESS. 

Insurer held not estopped by custom to assert nvalidity of fire policy because of 
insured’s assignment of his interest in insured property without imsurer’s consent o1 
knowledge. Zimbelman et al. v. Hartford Fire Ins. Co. (Colo.) 
155. EVIDENCE TO ATID CONSTRUCTION. 

i835 -Evidence established that parties to life policy containing disability clause mutually 
understood ambiguous provision to mean that insured, if totally disabled for more than 
90 days would be entitled to monthly compensation during such disability. Machurek 
v. Ohio National Life Ins. Co. (Nebr.) . 

156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 
(1). In general. 

56(1)— Ordinary insurance contract is personal. and 
v. Union Indemnity Co. (Mo.) 

5601 Inland marine insurance policy issued to partnership in transpertation business. 
expressly covering other “persons to whom subject-matter of this policv” appertains, 

with close corporation sub- 

sequently organized by partners Genez v. Union Marine Ins. Co., Limited. (N. Y.) 

1 Person obbtaining policy on his life becomes party 


does not attach to property. Newhill 


held to cover goods transported under contract of carriage 


oT i to contract, and rights and 
nterests thereby generated do not inher solely in beneficiaries. Kurnet v. Wells. (U. S.) 


161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF TOSS. 
IN GENERAL, 
Where agreement is to insure person’s property such as house in which insured and 
family reside, barn on farm or warehouse. court will look to real contract of parties 
\ ch was to insure property of policyholder. Litto v. Public Fire Ins. Co. of 
Newark, N. J. (Pa.) 
163 — DESCRIPTION OF PROPERTY. 
(1). Buildings and appurtenances. 

(1)--Fire policies held to cover public school building as unit. though two portions of 
huilding having slate and composition roofs respectively and heing so designated in 
policies were constructed at different times, where no fire wall separated such parts, 
and entire building was covered by single rating. School Dist. No. 2 of Otsego Tp. v. 
American Ins. Co. of Newark, N. J. (Mich.) 
165 DESCRIPTION OF LOCATION 

Insurance policy does not require technical description as is ordinarily employed in 
conveyance of real estate. Insurer could not escape liability for fire loss because of 
mistake of agent in describing house in which property insured was situated, where 
proper information was given agent. Litto v. Public Fire Ins. Co. of Newark, N. J. 
(Pa.) ‘ 


Compress company's fire policy insuring cotton only while in custody of company 
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held_not to cover undelivered cotton in closed cars on side tracks ready for delivery. 
St. Louis B. & M. Ry. Co. v. United States Fire Ins. Co. of New York. (Tex.) 

75. COMMENCEMENT OF RISK. 

-Date of issue of policy refers to date policy bears, not to time of actual execution or 
delivery. First premium payment under health policy held to relate back to date of 
volicy, and policy became effective from its date. Correspondence between insured and 
insurer following issuance, delivery, and retention of policy held not to affect or 
change terms and conditions of policy, as regards effective date. In health policy, pro- 
visions that policy insured against sickness beginning after policy has been in force 
thirty days held repugnant to other provision, so that limitation was ineffective under 
rule of strict construction. Schmith v. Union Mut. Casualty Co. (Ia.) 

Life policy for five year term from specified date, designating dates for paying semi- 
annual premiums, became effective on delivery, and fact that first premium was not 
paid until almost two months thereafter did not make date of such payment date for 
paying subsequent premiums. National City Bank of St. Louis v. Missouri State Life 
Ins. Co. (Mo.) ; yes Senate ‘ 1 Ponta a 

Where there is difference in time stipulated as to when premium is to be paid and 
time when insurance is to become effective, latter controls in determining effective date 
of insurance. Where term insurance rider, attached to straight life policy, provided 
for insurance from certain date until date of straight policy, failure to deliver policy 
until some weeks after stipulated effective date of term insurance held not to carry term 
insurance beyond policy date, and hence did not postpone effective date of policy, though 
insured’s application required delivery to make policy effective. Medlin v. American 
Bankers’ Ins. Co. (Mo.) as g . 

Casualty insurer was not liable for damages paid by insured on account of automobile 
accident occurring after application for but before issuance of policy for term beginning 
after accident. Aleamo v. Motorists Casualty Ins. Co. (N. J.) on a 
Insured’s rights under substituted fire policy became effective when insured received 
notice of cancellation of original policy, was informed by agent that substitute policy 
had been issued, and expressed assent thereto. Agtna Ins. Co. v. Texarkana Nat. 
Bank et al. (Tex.) ‘ 

§ 176. TERM AND DURATION OF RISK. 

S . - 877. TERM FIXED BY POLICY IN GENERAL. 

177—-Under group disability policy providing that insurance should cease upon termination 
of employment, employee was not entitled to recover where his alleged disability to 
gain employment occurred after his discharge when he was not covered by policy. 
Equitable Life Assur. Soc. v. Garrett. (Ala.) 

177--Where life certificate issued under group policy stipulated that insurer’s liability should 
cease on severance of insured’s employment, insurer was not liable to beneficiaries 
where such severance had taken place before insured’s death. Employer’s retention. 
without insurer’s knowledge, of employee on pay roll after disability, but on leave of 
absence, so as to preserve his seniority and insurance rights, did not estop insurer, 
after employee's discharge, from invoking. certificate provision that severance of employ- 
ment should terminate insurer’s liability. Employer’s retention of employee on pay roll 
after disability, but on leave of absence, so as to preserve his seniority and insurance 
rights, did not estop employer after discharge of employee from asserting that group 
insurance policy terminated as to such employee on his discharge. Disability benefits 
were not recoverable under group policy where disability happened after insured has 
passed specified age limit. Peyton et al. v. Metropolitan Life Ins. Co. et al. (La.) 

177. -Where group insurance policy provided for automatic termination of insurance upon 
any employee upon termination of employment, insurer was not liable to beneficiary of 
employee, who had permanently quit his employment because of illness more than year 
before death. Pegues v. Eauitable Life Assur. Soc. of the United States. (Minn.) 

177—-Where employee’s disability from injury sustained during employment developed after 

termination thereof, recovery could not be had under group life policy covering 
employee. Bean vy. Travelers Ins. Co. (Okla.) 
Automobile fire policy held not effective at time of loss, occurring after expiratior 
date, though within stated term after required countersignature by insurer's agent 
Court cannot disregard plain, unambiguous statement, in automobile fire policy as to 
expiration date, in absence of allegation of accident. mistake, or. fraud. Dillon v. 
General Exchange Ins. Corporation (Tex.) 

§ 179 ENTIRE OR SEVERABLE CONTRACT. 

179—Policy in which sum thereof is stated in aggregate. but further expressed in specific 
amount on each of several designated portions of insured property, is not indivisible 
contract, but as to each division of property is entire, though there may be included in 
division several articles. Jensen v. Lincoln Hail Ins. Co. (Nebr.) 

179 Provision of policy taken out by husband payable to wife held not to authoriz 
hushand to borrow thereon without consent of wife. Anderson vy. Northwestern Mutuai 
Life Ins. Co. (N. Y.) 

§ 179%. LOANS ON POLICIES. 

17914 Right of irrevocable beneficiary of life policies, although vested. held subject to 

provision granting insured right to borrow money from insurer, and beneficiary’s 

consent to such loan was not necessary. Stahel v. Prudential Ins. Co. of America. 

(Minn. ) tiwag ; oe 

As respects loan on policy, act of both wife and husband was. in absence of clear 
provision in policy, necessary to effect valid transfer to insurer of policy taken out 

by husband payable to wife. Anderson v. Northwestern Mutual Life Ins. Co. (N. Y.) 
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Under New York law, imsured cannot obtain loan on life policy irrevocably designat- 
ing his wife as beneficiary without her consent. Levy’s Estate v. Commissioner of 


Internal Revenue. (U. S.) 


Premiums, Dues and Assessments. 
PERSONS LIABLE FOR PREMIUMS. 


Provision in mortgage clause attached to fire policy relating to payment of premiums 
held not absolute agreement by mortgagees to pay premium if not choosing to continue 
insurance. Mortgagees, under mortgage clause attached to fire policy, held not liable for 
premiums on mortgagor’s default and insurer’s failure to give notice of cancellation. 
Commercial Union Assur. Co., Limited, of London, England v. Burlington County 
Trust Co., et al. (N. J.) : 
§ 186. PAYMENT OF PREMIUMS. 
(1). In general. 
186(1)—As regards fire insurer’s liability, it is immaterial who pays premiums. Crowell 
vy. New Hampshire Fire Ins. Co. (La.) ; 7 
(3). Payment to agent or broker. 
186(3)—Presumption did not obtain that authority of agent to collect premiums on life 
policy continued after collection of first premium, where policy stipulated that no 
person had authority to collect premiums unless he held official premium receipt. 
Gordon v. New York Life Ins. Co. (Ark.) ; 
(4). Payment by check or order. 
186(4)—Where life policy did not specify means of payment, tender of check in payment 
of premium due was insufficient to constitute payment, unless insurer unconditionally 
accepted check as payment, or course of dealing authorized payment by check. 


534 


546 


Illinois Bankers Life Assurance Co. v. Payne. (Tex.) 1040 


(5). Payment by note. 
186(5)—-Where by-laws of domestic mutual insurer contained no provision relating to pay- 
ments of premiums by note, insurer’s board of directors could require one-fifth of 
premium to be paid in cash. Godfrey et al. v. North Dakota Farmers’ Mut. Tornado 
& Cyclone Co. (N. D.) ae 
§ 191. POWER AND DUTY TO MAKE ASSESSMENT. 
191—Co-operative fire insurance association having statutory power to levy assessments to 
pay losses and “necessary expenses” had power to levy assessments to pay tort liability 
based on failing to write policy. Mortimer v. Farmers’ Mutual Fire & Lightning 
Ins. Ass’n et al. (Ta.)..... are 7 oe 
§ 192. LIABILITY TO ASSESSMENT. 
(1). In general. 
192(1)—Statute respecting mutual insurance held intended to require liability for assess- 
ments at least equal to premiums paid. Empire Mutual Fire Ins. Co. v. Hammerberg. 
(Mich.) cae , 
§ 193. AMOUNT OF ASSESSMENT. 
(1)—Insurance other than life. 
193(1)—Five year policy held construable as policy continuing from year to year during 
each of which insured could be assessed for amount not exceeding premiums for such 
year, and was not construable as limiting aggregate assessments for whole period to 
sum not exceeding one additional premium. Empire Mutual Fire Ins. Co. v. Hammer- 
bere. (Mich.) igh gn een rein Bis a Reh sa 
§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(1). Grounds of recovery in general. 
198(1)—Liability of insurance company, issuing life policy taken out by beneficiary without 
insurable interest, is merely to return amount of premiums paid by beneficiary. Evans 
v. Independent Nat. Life Ins. Co., Inc. (La.) . ’ ‘ rie te oie 
198(1)--Insured, under business protection contract, held not entitled to recover premiums 
voluntarily paid, on ground of waiver of payment because of disability, Featherstone vy. 
Stonewall Life Ins. Co. (Miss.) : a 4 p sare 
198(1)—-Premiums paid by insured could be recovered in action for rescission predicated 
on insurer’s repudiation of entire contract when rights under policies had accrued. 
Where, on date when by Soviet decree life insurance in Russia became state monopoly, 
insured had election of paid-up insurance until 1928 and, if alive right then to cash 
payment, to cash surrender value. and to paid up policy in reduced amount, he could 
recover premiums paid with interest valued as of dates when made. Dougherty v. 


Equitable Life Assurance Soc. of United States. (N. Y.). .1023 


198(1)—Under life policy providing for waiver of premiums during insured’s disability but 
requiring payment of premiums due before insurer approves proof of disbaility, insured 
could not recover premiums paid before submitting proof of disability. Franklin 
Life Ins. Co. v. Fisher. (Okla.) . 
198(1)—Statute requiring fire insurance companies to refund unearned portion of premium 
in case of partial fire loss held inapplicable to use and occupancy insurance, Fidelity- 
Phenix Fire Ins. Co. of New York et al. v. Benedict Coal Corporation. (U. S.) 5; 
(4). Fraud of company or agent. 
Where insured did not read contents of policy until five or six months after its 
receipt and later repudiated policy on ground that its terms varied from representations 
made by insurer’s agents, insured could not recover premium, as repudiation was not 
mee reasonable time after he received policy. Winegardner v. Service Life Ins. Co. 
Mo. 


198(4)——Disabled insured could recover premiums paid through misrepresentations of in- 
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surer’s agent as to degree of physical disability necessary to invoke total disability 
rider waiving premiums. Barrett v. Northwestern Mut. Life Ins. Co. (Nebr.) 
(5). Avoidance or forfeiture of policy. 

198(5)—-Where accident policy gave insurer right to cancel either by written notice and 
return of unearned premium, or by refusing renewal premium, insurer could cancel 
by refusing renewal premium without becoming liable for all premiums paid. National 
Life & Accident Ins. Co. v. Chastain. (Ga.) : : aoe ; 

198(5)—Insurer’s declaration that life policy had lapsed if wrongful, held not to justify 
insured’s recovering back premiums paid. Gilbert v. New York Life Ins. Co. (N. Y.) 

(6). Actions. 

198(6)-—Count in declaration, praying for recovery of premiums paid, on ground insured 
was disabled, waiving premium, held insufficient to show payments were involuntary, 
Featherstone v. Stonewall Life Ins. Co. (Miss.) a ietanene realacai as 

198(6)—Allegation that insured gave “notice” of disability, in petition to recover premiums 
paid when disabled under life policy provision for waiver of premiums upon furnishing 
“due proof’ of permanent disability, held sufficient where insurer construed ‘due 
proof” to mean notice. Hablutzel v. Home Life Ins. Co. of New York. (Mo.) 

198(6)—-Evidence sustained finding that insured was entitled to waiver of premiums under 
total disability rider of life policy, but failed to make proof of loss because of mis- 
representations of insurer’s agent. Barrett v. Northwestern Mut. Life Ins. Co. 


(Nebr.) ; 
VII. Assignment or Other Transf 
§ 202. RIGHT OF INSURED TO ASSIGN IN GENERAL. 
202—-Insured may dictate payment of life policy proceeds, either by designation of named 
beneficiary or by assignment of policy. Potter v. Northwestern Mut. Life Ins. Co. 
(Ia.) é ; ; eee : sistas bles ash 
§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICIES. 
203—-Insured can realize upon life policy by its assignment providing no vested interests 
intervene. Life policy, reserving right to change beneficiary providing policy is not then 
assigned, gives insured right to assign policy regardless of fact that beneficiary is 
named therein. Potter v. Northwestern Mut. Life Ins. Co. (Ia.) .. io , 
205. CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED 
Insured may assign life policy reserving right to change beneficiary, without bene- 
ficiary’s consent. That beneficiary, who joined with insured in assignment of life policy 
reserving right to change beneficiary, received no consideration of her signature, did 
not render assignment invalid. Potter v. Northwestern Mut. Life Ins. Co. (Ta.) 
218. RIGHTS AND LIABILITIES OF ASSIGNEE. 
TRANSFER AS COLLATERAL SECURITY. 
Assignment of life policy subject to terms of policy, which reserved right to change 
beneficiary, transferred to assignee all rights of every kind under policy, including 
death benefits, to extent of insured’s indebtedness for which policy was assigned as 
collateral. Pre-existing indebtedness evidenced by note held sufficient consideration for 
assignment of life policy as collateral. Potter v. Northwestern Mut. Life Ins. Co. 
(Ta.) 3 
VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 
§ 228. RIGHT OF INSURER TO CANCEL. 
228—Clause in health policy permitting its cancellation without cause does not authorize 
Se during sickness covered by policy. Benefit Ass’n Ry. Employees v. Bray. 
(Ala. ) 
228——-Insurer was entitled to cancel accident policy of insured disabled by illness upon 
notice, as_ provided in policy, where there was no imminent and impending danger to 
insured of injury or death by accidental meaas, so as to constitute fraud estopping 
insurer from canceling. Parties to insurance contract may contract as they please with 
respect to cancellation and such stipulations are valid. That insurer requested and 
received reports from insured’s physician concerning insured’s condition when he was 
ill, did not waive insurer’s right to cancel accident policy where insurer was obliged 
to pay insured sick benefits so long as his disability from sickness continued. Tread 
well v. International Travelers’ Assur. Co. (Tex.) 
Insurer’s bill of complaint for cancellation of fire policy, brought after loss, for 
fraudulent representations regarding ownership, on theory of avoiding multiplicity 
of suits, stated no cause of action. Ohio Farmers Ins. Co. v. Yoas et al. (U. S.)_ 
§ 229. NOTICE TO CANCEL. 
(1). Necessity of notice. 
229(1)--Statute providing for notice of cancellation of insurance policy held applicable to 
mutual company. Korte v. Lang. (S. D.) a : 
229(1)—-Assured could waive right to 5-day notice of cancellation of fire policy or make 
oral agreement of cancellation independent of such time. Hanover Ins. Co. of New 
York v. Stevenson. (Tex.) ee 5 ; 
229(1)-—Neither interest of assured nor of mortgagee under fire policy can be canceled with- 
out mutual agreement or notice as stipulated for. Insured could waive provision of 
original fire policy for five days’ notice before cancellation by agreeing to cancellation 
and substitution of new policy within shorter time. Loss payee could recover on 
substituted fire policy, notwithstanding want of notice to it of cancellation of original 
policy, where substituted policy was agreed to by insured and agent of insurers. Atna 
Ins. Co. v. Texarkana Nat. Bank et al. (Tex.) 
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(2). Sufficiency of notice in general. 
229(2)—-Notice transmitted by insured’s insurance broker to insurer’s agent by mail and 
received by insurer two days after fire held ineffective to cancel fire policies as of 
date of fire, though another broker had negotiated binder in different company before 
fire occurred. Request for cancellation of policy is not effective until delivery to 
insurer or its authorized agent, and delivery does not result from mere deposit in 
mail. Louisiana Public Utilities Co., Inc. v. Atlas Assur. Co., Limited et al. (N. Y.) 
229(2)—-If insured accepted draft for insurance containing notice of cancellation of fire 
policy in full settlement of claim for loss, such notice of cancellation became effective 
at once and policy became canceled 5 days thereafter, though insured never indorsed 
or cashed draft. Transcontinental Ins. Co. of New York v. Frazier et al. (Tex.) 
(3). Notice to agent or broker. 
229(3)—-Insurer’s notice of cancéllation of fire policy to assured’s daughter who was looking 
after property but had no authority except to convey information to assured held in- 
effectual. Hanover Ins. Co. of New York v. Stevenson. (Tex.) 
(4). Authority of agent to waive notice. 
229(4)—-Agent, authorized by insured to insure property in any company he represented, 
could not waive notice to mortgagee of cancellation of fire policy, without such under- 
standing with mortgagee. Cobb v. Franklin Fire Ins. Co. of Philadelphia. (Ark.) 
232. ACTS CONSTITUTING CANCELLATION. 
Insurer's refusal to accept renewal premium held cancellation of accident policy giving 
insurer right to cancel and option to refuse renewal premium. Under accident policy 
giving insurer right to cancel and option to refuse renewal premium, insurer could can- 
cel directly. or by refusing renewal premium. National Life & Accident Ins. Co. v. 
Chastain. (Ga.) 
235. EVIDENCE OF CANCELLATION. 
35—Burden was upon fire insurer to prove cancellation of policy subsequent to acceptance 
of partial premium payment. Evidence in action on fire policy supported finding that 
fire insurer had not sustained burden of proving cancellation after acceptance of partial 
premium payment. Beebe v. Michigan Bankers’ & Merchants’ Mut. Fire Ins. Co. 
(Mich. ) es ideas eee 4 ; ; nish ; 
35-—Evidence held to sustain finding that assured, in telephone conversation with insurer’s 
agent, did not agree to cancellation of fire policy before expiration of 5-day notice 
provided for in policy. Hanover Ins. Co, of New York v. Stevenson. (Tex.) 
236. OPERATION ANI) EFFECT OF CANCELLATION. 
36—Under terms of health and accident policy, insurer’s termination of policy at premium 
paying time held not to affect claim accruing prior thereto. Mid-Continent Tife 
Ins. Co. v. Christain. (Okla.) 112? 
237. REMEDIES FOR WRONGFUL CANCELLATION. 
7—Insurer’s denial of liability for disability benefits, on ground that policy lapsed for 
default in premium payment held renunciation of insurance contract authorizing insured 
to sue for damages and recover present value of payments accruable. A&tna Life Ins. 
Co. v. Davis et al. (Ark.) 
Insured’s remedy where insurer has wrongfully declared policy lapsed is in equity to 
compel recognition of policy. Gilbert v. New York Life Ins. Co. (N. Y.) 
Evidence held to show that insured under accident and health group policy, with 
full knowledge. ratified provisions of policy at variance with alleged representations 
of insurer’s alleged agent that certificate could not be canceled during employment; 
hence insured could not recover damages for alleged fraudulent issue and cancellation 
of policy. Whitmire v. Provident Life & Accident Ins. Co. (N. C.) 942 
Amount recoverable for breach and accident policy is not determinable under same 
rule as recovery on breach of life policy Mid-Continent Life Ins. Co. v. Christian. 
(Okla.) 1122 
Issues of actual and punitive damages for insurer’s fraudulent conduct in not mailing 
customary notices of due date of premiums as promised by its agent, and in refusing to 
vccept premium not promptly paid, held for jury. Jamison v. American Workmen Ins. 
Ca. tao ty 271 
In action by insured against insurer for breach of contract accompanied by fraudulent 
acts in taking away life policy providing for total and permanent disability benefits. 
ratification by insured held question for jury. Evidence showing insured was induced 
to give up life policy containing accident and disability provisions to accept one of 
lesser benefits held to show actual damages. In action by insured against insurer for 
breach of contract accompanied by fraudulent acts in taking away policy providing for 
total and permanent disability benefits, insurer held entitled to directed verdict on 
questions of punitive damages. Insured’s measure of damages for insurer's taking 
wav policy providing for total and permanent disability benefit was amount due 
insured, if anv, under disability provision. plus any premiums he may have paid during 


29 


such neriod of disability. Jordan v. Equitable Life Assur. Soc. of the United States. 
s. 

Where insurer wrongfully concele life poliev insured mav either sue for damages 
or avree to rescind contract and sue to recover with interest, money paid under policy. 
Measure of damages for insurer’s wrongful cancellation of life policy is value of 
policv at date of its alleged breach. Measure of damages for insurer’s wrongful 
cancellation of life policy, where insured is no longer insurable risk, is face of policy. 
less total premiums required to carry policy from time of cancellation to end of period. 
1s provided by policy, and less interest on remainder of policy for insured’s life 
expectancy. In computing damages to insured from insurer's wrongful cancellation 


1197 





The Insurance Law Journal, Vol. 81 


of life policy, where insured is no longer insurable risk, insured’s life expectancy 
at time of cancellation is question of fact to be determined from competent life 
expectancy tables and insured’s physical condition at time of cancellation. Measure 
of insured’s damages for insurer's wrongful cancellation of life policy, where insured 
can secure insurance of life character and value to that canceled, is difference between 
cost of carrying canceled insurance for term stipulated and cost of new insurance, at 
applicable rate for life term. Where insurer wrongfully repudiates life policy, insured 
may elect to stand upon contract and perform, or offer to perform, all conditions 
required of him, and enforce contract when day of performance arrives. In insured’s 
action, based upon insurer's wrongful cancellation of life policy, to recover alleged 
accumulated value of policy, where there was no evidence showing value of policy 
at time of cancellation, judgment for insured for amount of premiums paid on policy, 
with interest could not be sustained. Illinois Bankers Life Assurance Co. v. Payne. 
(Tex.) 1040 
Insured 
Insured 

held not entitled to recover damages for alleged cancellation of life policy where 
insurer’s agent notified insured that his insurance was canceled, but written notice 
given insured at time specifically stated that only his health policy was canceled, and 
that his life policy was not affected. Brown v. Universal Life Ins. Co. (Tex.) 1128 

237—If life insurer unjustifiably repudiates policies, insured may sue in equity to preserve 
policies. Burnet v. Wells. (U. S.) pcos Reece fata s 

§ 238. RIGHT OF INSURED TO SURRENDER IN GENERAL. 

238—Statute entitling insured to penalty and attorney’s fees becomes part of insurance 
contract. Sun Life Assur. Co. of Canada v. Coker. (Ark.).. 

§ 239. RIGHT TO SURRENDER LIFE OR ACCIDENT POLICIES. 

239—-Agreement between insurance company and insured to surrender original life policy 
and issue new policy in reduced amount held not binding on beneficiary without her 
consent. Insurer, which agreed with insured to surrender policy and issue new policy in 
reduced amount, held nevertheless liable on original policy to nonconsenting beneficiary, 
where insured died before new policy was tendered benfieciary and tender was refused. 
Ruckenstein v. Metropolitan Life Ins. Co. (N. Y.) 

§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 

240—Where double indemnity rider on life policy provided for cancellation on insured’s 
request and presentation of policy to company for cancellation of double indemnity 
clause, insurer’s consent held not requisite to cancellation and no formal cancellation 
or physical defacement or rewriting of policy was required. Insured’s delivery of 
life policy to insurer’s local representative, with written request for cancellation of 
double indemnity rider, held sufficient, under policy, to cancel double indemnity clause, 
though insured died before papers reached insurer’s home office and though change 
was not noted on policy and policy was not rewritten. WLafaro v. John Hancock Mutual 
Lite Ine. Co. (MN. Y¥3) F ‘ IG ss 1636 
Where insured left fire policy with another insurance company to be delivered to 
defendant insurer, thus making the other company his agent, and it held policy until 
after fire, so that insured’s intent to cancel was never made manifest to defendant, 

e policy was not canceled. Ciokewiez v. Lynn Mut. Fite Ins, Co. (Wisc.) 

§ 241. VALIDITY OF SURRENDER. 

241--Insured’s acceptance of cash surrender value of life policies and earned dividends held 
not to estop wife, from asserting insurer’s waiver of premiums on ground insured was 
totally and permanently disabled. State Life Ins. Co. v. Barnes. (Tex.) 

§ 243. OPERATION AND EFFECT OF SURRENDER. 

243—-Cancellation, surrender, or rescission of fire policy by insured after loss has occurred 
does noi exempt insurer from liability for such loss. Ciokewicz v. Lynn Mut. Fire Ins 
Co. (Wisc.) 7 i 

§ 246. RESCISSION BY AGREEMENT OF PARTIES. 

246—If insured elected to treat fire policy as canceled and to accept credit on books for 
unearned premiums, this was equivalent to return of premium and cancellation of 
policy became effective by mutual consent. Transcontinental Ins. Co. of New York v. 
Frazier et al. (Tex.) a 

§ 247. RESCISSION BY INSURER. 

247—Entire life insurance contract is not susceptible of rescission in part. Verbal notice 
of rescission of disability provisions incorporated in life policy by supplemental agree- 
ment, given within few days after discovery of false representation in application, 
written notice, and institution of suit, held sufficient ‘notice of election to rescind dis- 
ability provisions. Penn Mut. Life Ins. Co. v. Hartle et al. (Md.) 
Fire policy providing for cancellation at insured’s request or by insurer on five days’ 
notice meant that rescission might be effected by either party, even without cause for 
forfeiture. word ‘“‘cancelled’’ being used in sense of “rescinded.” Insurer sending 
telegram and letter to agent to cancel fire poilecy immediately because of increased 
hazard, letter and telegram being shown to insured, did not elect to cancel under 
cancellation clause and waive right to immediately declare forfeiture, ‘waiver’ being 
matter either of intent or estoppel by inconsistent action. Shelby County Trust & Banking 
Co. et al. v. Security Ins. Co. of New Haven, Conn. (U. S.) : 

§ 248. RESCISSION BY INSURED OR BENEFICIARY. 

248—Cancellation, surrender, or rescission of fire policy by insured atter loss has occurred 
does not exempt insurer from liability for such loss. Ciokewicz v. Lynn Mut. Fire 
Ins. Co. (Wisc.) 
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§ 249. ACTIONS FOR RESCISSION. 

249--In suit to cancel life policy, evidence did not show insured knew agent had net 
written into application information which insured disclosed to agent. In suit to cancel 
life policy, evidence did not show insured was guilty of fraud in respect to question in 
application regarding when he last consulted physician and for what. In suit to cancel 
life policy, evidence showed insured had no knowledge that he had cancer, when making 
application not disclosing such fact. American Life Ins. Co. v. Buntyn. (Ala.) 
In suit to cancel life policies, evidence held to justify cancellation because of insured’s 
physical condition when policies were delivered. Gill et al. v. Mutual Life Ins. Co. of 
New York. (U. S.) ai 
In suit to cancel accident policy, evidence held insufficient to establish allegation that 
insured’s statement in application that he was in sound condition mentally and physically 
was false, but showed that insured in good faith made warranty believing that vision 
of one of his eyes, which was found to be greatly impaired after accident, was good. 
The Fidelity & Casualty Co. of New York v. Phelps et ux. (U. S.) 
To justify cancellation of accident policy, insurer held required to prove by clear and 
convincing proof, falsity of statement in application constituting warranty. Evidence 
sustained finding that greatly impaired vision of one of insured’s eyes was not shown 
to have existed when accident policy was issued and warranty therein that insured was 
then in sound condition mentally and physically was made, as respects right to cancel 
policy for false warranty. Insurance companies have right to rely on statements made 
by applicant for insurance, but, to invalidate policy once issued, proof of such falsity 
must be such as to entirely satisfy chancellor’s conscience. In ‘suit to cancel accident 
policy for false warranty in application respecting insured’s health, insurer’s motion to 
have insured examined by doctors appointed by court held properly denied. Fidelity & 
Casualty Co. of New York v. Phelps et ux. (U. S.) 


1X. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 


ranty or Condition. 
) GROUNDS IN GENERAL. 
252, REPRESENTATIONS. 
253. —— IN GENERAL. 

Insured’s misrepresentation, untrue to his knowledge, material to risk and relied on by 
insurer, avoids life policy. United Life & Accident Ins. Co. vy. Winnick et al. (N. J.) 
254. —— FALSITY. 

‘Where insured’s answers in application for life insurance can be construed as repre- 
sentations merely, they need be only substantially true, so far as they are material to 
the risk. Federal Life Ins. Co. v. Relias. (Ind.) 

5. MATERIALITY. 

“Moral hazard,” as used in act voiding policy for increase in moral hazard, means 
‘substantial hazard. one that would iawn conduct of reasonable man, as distinguished 
from mere psychological or ethical risk. Godfrey v. Security Ins. Co. (ia.) 

Fact that specific answer is sought by insurer in application for policy makes that 
answer material, and when answer is untrue, policy will ordinarily he forfeited. Pru- 
dential Ins. Co. of America v. Tanenbaum. (R. I.) 

256 — EFFECT OF MISREPRESENTATION. 
(1). In general. 
256(1)-““Moral hazard”? which if increased, avoids fire policy, relates to pecuniary interest 
which insured or another had in protecting or destroying property. Knowles v. Dixie 
Fire Ins. Co. (La.) : 1066 
?56(1)--Statute meant to circumvent avoidance of liability on insurance policy by subter- 
fuge or canny device should not be so construed as to destroy insurer’s right to refuse 
to insure designated class of persons. Statute providing that matters misrepresented 
must have contributed to loss to render insurance policy void applies only to misrepre- 
sentations made by insured in obtaining policy or induced by insurer before issuing it. 
Reed v. Travelers’ Ins. Co. (Mo.) 499 
256(1)—-That.insured failed to answer question in applicaiton for accident policy whether 
he agreed that falsity of any statement should bar recovery if made with intent to 
deceive or materially affecting acceptance of risk or hazard assumed held immaterial; 
question merely calling attention to statutory law. Palmquist v. Standard Acc. Ins. 
Ce Ce S32 689 
56(1)—-Statutory provision relating to effect of false statements in application for insurance 
held applicable to credit insurance. National Surety Co. v. Mutual Veneer Co. (U. S$.) 1151 
(2). Knowledge and intent of applicant. 
256(2)—-To avoid standard life policy issued without medical examination, misrepresentation 
in application must have been willfully false and intentionally misleading. Hafner et al. 
v. Prudential Ins. Co. of America. (Minn.) 
256(2)—In application for life policy, representation as to material fact which is false in 
fact need not have been fraudulently made. Prudential Ins. Co. of America v. Tanen- 
baum, (R. I.) 
256(2)—Insured, in answering questions in application for accident policy, was only bound 
to exercise good faith, and no forfeiture could be had by insurer except on showing of 
fraud. The Fidelity & Casualty Co. of New York v. Phelps et ux. (U. S.) 


§ 257. CONCEALMENT. 

$ 258 — IN GENERAL. 

258--To avoid fire insurance policy. fact concealed must be material to risk, and it must 
appear, not only that insured knew or that ordinarily prudent person would have 
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known it was material, but that it was intentionally and fraudulently concealed. Great 
American Ins. Co. of New York v. Clayton. (Ky.) 

§ 261. ——- EFFECT. 

261—Insured intentionally withholding knowledge of material fact. which honesty and fair 
dealing require him to communicate to imsurer, is guilty of fraudulent concealment, 
invalidating fire insurance policy, though no inquiries are made. Great American Ins. 
Co. of New York v. Clayton. (Ky.) ila ayaa is yea ; 

261--Any concealment of material fact, increasing ordinary risk, by applicant for insur- 
ance policy is deemed fraudulent. 
Guaranty Co. et al. (Mont.) 

§ 263. WARRANTIES. 

§ 265. ——- DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—In absence of proof of fraud by insured in procuring life policies, kis statement in 
application therefor that he was in good health was representation only, and, if made 
in good faith, did not avoid policy. Guardian Life Ins. Co. v. Johnson. (Ark.) .. 

265-—Statements in application for life insurance concerning applicant’s health, past and 
present, were not “warranties,” but “representations” which must have been knowingly 
false to justify cancellation of policy. Mutual Life Ins. Co. of New York v. Muckler. 
(Ore.) pinierd Bret is Reyne nae pai aioe nas 

265—General statement by applicant for accident insurance respecting mental and physical 
condition is only “representation,” not “warranty,” unless something occurs within 
relatively recent time calling certain condition to applicant’s attention. The Fidelity 
& Casualty Co. of New York v. Phelps et ux. (U. S.) : : Soy 

§ 267. FULFILLMENT OR BREACH. 

267—Where insured’s answers in application for life insurance must be construed as war- 
ranties, answers must be true irrespective of their materiality to the risk. Federal Life 
Ins. Co: v...Rdias... Cind,) ........ ; 

§ 268. —— EFFECT OF BREACH. 

268—False warranty will invalidate accident policy, even if made in good faith. Fidelity 
& Casualty Co. of New York v. Phelps et ux. (U. S.) e 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 278. USE OF BUILDING. 

278—Insured’s failure to inform insurer that tavern covered, could not be used as hospital 
or sanitarium when fire policy was issued and as boarding house or hotel when rider 
was attached held ‘fraudulent concealment of material matters,’’ rendering void policy 
providing property was insured while used for hospital, sanitarium, and boarding house 
purposes. Character of occupation carried on in building to be insured is material part 
of fire insurance contract. That fire policy permitted tavern to remain vacant without 
limit of time, and that hazard was greater with tavern vacant than occupied for 
lodging or boarding purposes was immaterial, as regards insured’s concealment of 
material matters where tavern was never vacant and never used for boarding house or 
other purposes allowed by policy. Presence of insured and her personal guest without 
payment of board or lodging held not use of tavern for “lodging or boarding purposes” 
within terms of fire policy. Miller v. Security Ins. Co. of New Haven, Conn. (Calif.) 

§ 282. TITLE OR INTEREST OF INSURED. 

(1). Construction of title or interest in general. 

282(1)— Conditions of fire policy as to insured’s unconditional and sole ownership speaking 
of ‘interest,’ not “title”; such terms not being synonymous. J#tna Ins. Co. v. 
Kacharos. (Ala.) Site tins 4 ics Mr 

282(1)—If insured’s declaration of sole and unconditional ownership was untrue when 
fire policy was issued, it was void from beginning, and could not be vitalized without 
insurer’s consent, though insured subsequently obtained sole and unconditional owner- 
ship. Miller v. Great American Ins. Co. of New York. (Mo.) oF ; 

282(1)—-Unconditional and sole ownership clause in fire insurance policy is contractual 
warranty, unrelated to immaterial false answers or statements, for which statute 
prohibits forfeiture of policies. Fire insurance company may consider person insured, 
the moral hazard, as of prime importance in issuing policies. St. Paul Fire & 
Marine Ins. Co. v. Culwell et al. (Tex.) Ss : : 
(2). Character of title or interest in general. 

282(2)—Insured’s erroneous representation in application, signed without consideration or 
previous understanding after issuance of fire policy, that his title was by warranty 
deed did not avoid policy. #Etna Ins. Co. vy. Kacharos. (Ala.) qi , 

(5). Title in husband or wife. 

282(5)—Husband may procure fire insurance policy on community property in his own 
name without violating sole and unconditional ownership provision of policy. British 
General Ins. Co., Ltd., of Iondon, England v. Stamps et al. (Tex.) : 

(7). Purchaser at foreclosure sale. 

282(7)—Insured purchasing insured property at mortgage foreclosure sale held “uncondi- 
tional and sole owner,” though statutory redemption had not expired when policy was 
issued or loss occurred. .Etna Ins. Co. v. Kacharos. (Ala.) 

282(7)—-Where trust authorized appointment of substitute trustee, on trustee’s refusal to 
sell property and trustee was not requested to sell, and never refused to exercise power 
of sale, appointment of substitute trustee was unauthorized and his sale invalid, so 
that purchaser was not sole owner of property within requirement of fire policy. Home 
Fire & Marine Ins. Co. v. Swanner. (Tex.) é 

(12). Building on leased land. 
282(12)—That insured’s airplane hangar was located on leased ground held not to avoid 
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fire policies, where insurers were apprised of such fact at time policies were issued. 

In absence of special contract airplane hangar erected on leased premises is trade 

fixture which belongs to lessee and not lessor; hence provisions of fire policies dealing 

with situation where insured does not have fee simple to realty were inapplicable to 

insurance covering hangar. Lawson et al. v. Southern Fire Ins. Co. (Kans.) 286 
(13). Vendor and purchaser of personal property. 

282(13)—-Insured purchasing property on executory contract held “unconditional and sole 
owner” within terms of fire policies. Lawson et al. v. Southern Fire Ins. Co. (Kans.) 286 

282(13)—-That automobile seller gave buyer credit for part of purchase price would not 
affect insurer’s unconditional ownership within terms of fire and theft policy. Auto 
mobile seller’s lease or bailment to buyer without redelivery of automobile to seller 
would be ineffective as regards buyer’s unconditional ownership under fire and theft 
policy, if there was absolute sale to buyer. Subsequent lease of automobile by buyer 
to seller, while buyer retained possessoin where there was absolute sale to buyer, . 
would be ineffective as regards buyer’s unconditional ownership in fire and theft policy. 
Zaffuto v. Northern Ins. Co. of New York. (Pa.) : pastes 975 

§ 283. INCUMBRANCES. 

(1). In general. 

283(1)—Insurance company owed insured no duty, rendering it liable in tort for breach 
thereof, to issue valid fire policy covering personalty known to be incumbered by 
chattel mortgage contrary to provision of policy issued. Weatherby et al. v. Etna 
ye Sea ORR A) er s as Mo taeae as 1076 

(2). Effect of statutory provisions. 

283(2)—Violation of chattel mortgage clause by mortgaging insured furniture for one-fourth 
its value held not to avoid fire policy, since not increasing “moral hazard.” Godfrey 
v. Security Ins. Co. (La.) . 289 

283(2)—Under statute, violation 
policy; insurer being obliged to show that violation increased moral hazard. Violation 
of chattel mortgage clause where balance on mortgage was less than one-third of 
value of insured property did not avoid fire policy by increasing moral hazard. 
Knowles v. Dixie Fire Ins. Co. (La.).. ; : a arg PEPE Ps 1066 

(3). Existence and nature of incumbrances. 

283(3)—Unpaid purchase money on outright sale of automobile, for which seller may choose 
to give buyer credit, is not “lien” or “‘mortgage” within provisions of automobile fire 
and theft policy relating to ownership of insured property. That certificate of title 
denominated unpaid purchase money on automobile as incumbrance does not make it 
such within fire and theft policy, if 
Northern Ins. Co. of New York. (Pa.) 

(5). Entire or severable contracts. 

283(5)--Mortgage on only part of insured property did not forfeit fire policy under pro- 
vision for forfeiture, if “‘subject of insurance’? be mortgaged. Peterson v. Pacific Fire 
Ins. Co. of New York. (La.) ; : - 

§ 286. SPECIAL CIRCUMSTANCES AFFECTING RISK. 

286—Fire insurance policies, procured because of threats to dynamite house containing in- 
surance property, without disclosing such fact to insurance companies, held void for 
concealment of fact material to risk. Great American Ins. Co. of New York y. Clayton. 
(Ky.) 2 és : 

286—Disclosure in application for hail insurance as to previous damage by hail is material. 
Rumbolz v. American Alliance Ins. Co. of New York. (S. D.) ; 

286 ~=Latest semi-annual published boek of mercantile agency, containing capital and credit 
ratings, held latest published book within credit insurance policy, notwithstanding more 
recent weekly report and supplement not containing debtor’s capital and credit rating. 
National Surety Co. v. Mutual Veneer Co. (U. S.) ; ; ; 115} 


§ 288. OTHER INSURANCE. 
(1). In general. 

288(1)—Provision that, if insured, without consent indorsed on fire policy, had other in- 
surance on property, policy in suit was void, held binding on both insurer and insured. 
Where there was, without insurer’s knowledge, other insurance on property when fire 
policy sued on was issued, insurer could enforce forfeiture provision and was not 
liable on policy. Haselden v. Home Ins. Co. of New York. (Ky.) : ee 

288(1)—Under evidence establishing carrier’s nondelivery of cotton to compress company, 
loss by fire was covered by policy insuring carrier except for cotton otherwise insured, 
as against contention that loss was covered by compress company’s policy. St. Louis 
B. & M. Ry. Co. v. United States Fire Ins. Co. of New York. (Tex.) 

(2). Concurrent insurance. 

288(2)—Insured held bound by fire policy clause voiding policy if insured concurrently 
carried any additional insurance, regardless whether insured read policy. Where clause 
voided fire policy if insured concurrently carried any additional insurance, insured’s 
continued payment of premiums on previous policy rendered second policy void 
American Central Ins. Co. v. Montgomery. (Tex.) 

(C) MATTERS RELATING TO PERSON INJURED. 

§ 289. DESCRIPTION IN GENERAL. 

289—Mistake as to insured’s residence and age held not to render life policies void on 
ground of mistake as to her quality, character, or identity. Taylor v. Unity .Industrial 
Ins. Co. (La.) 


§ 290. AGE. pital : : ae 
290—Statute relating to cases where policies issued without medical examination are sought 
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to be avoided because of misrepresentations regarding insured’s health, habits, or 
occupation, held inapplicable where defense was based on alleged misrepresentation 
regarding age. Taylor v. Unity Industrial Ins. Co. (La.) 
291 HEALTH ANI) PHYSICAL CONDITION. 
(1). In general. 
291(1)—-Life policy stipulations relating to applicant's health on or before date of policy 
are valid. To avoid life policies for insured’s misrepresentation regarding his health, 
misrepresentation must have been made with intent to deceive and be material to risk. 
Misrepresentation in application for life policies regarding applicant’s previous diseases 
or attendance by physician, if material to risk and made with intent to deceive, will 
defeat recovery on policy where misrepresentations induced insurance. Metropolitan 
Life Ins. Co. v. Chambers. (Ala.) 4 
291(1)—Beneficiary who had another impersonate and procure life insurance in name of 
sick person cannot recover on policy. Hill v. Southern Life & Health Ins. Co. (La.) 
291(1)—-False answers by applicant for insurance to questions respecting his present health 
were material misstatements. Prudential Ins. Co. of America v. Tanenbaum. (R. I.) 
291(1)-——Insured’s statement in application for accident policy that he never had_ gastric 
ulcer held express warranty. Insured’s statement in application for accident policy that 
insured had gastric ulcer, being false and being warranty, though without fraud, war- 
ranty held broken in its inception, preventing policy from attaching to risk, though 
policy did not declare that breach of warranty should avoid it. Insured’s statement in 
application for accident policy that insured never had gastric ulcer held “materiaily” 
to affect acceptance of risk or hazard assumed by insurer, precluding recovery where 
statement was false, though without fraud. nn v. Standard Acc. Ins. Co. 
(U. S.) ng aihasay 
291(1)--Substantial misstatement, in answer to question in “applicaiton ‘for life insurance 
policy as to illnesses or treatments by physicians or practitioners, made policy voidable 
at insurer's instance, where issued, in application, stz ated he understood that insurer 
would rely and act thereon. Word “illnesses” in question in application for life 
policy held to cover conditions of bodily disorder of character less serious than disease 
not referred to substantial or appreciable disorders, not indispositions so slight and 
temporary as to be speedily forgotten. Frequent tonsil swellings through several years 
held “illness’’ within meaning of question made part of life policy application, entitling 
insurer to cancellation, where insured answered negatively and expressly understood 
insurer would rely on answer. Pacific Mutual Life Tns. Co. v. Cunningham et al. 
(: 83 ‘ seta 
(3). Knowledge and intent of applicant. 
291(3)—-Under language of application and life policy, if insured answered honestly regard- 
ing his health, and was unaware of seriousness of former illness, there was no fraudu- 
lent representation, since honest but erroneous expression of opinion is not “fraud.” 
In action on life policy, instruction denominating insured’s failure to disclose former 
illness a fraud, although he may not have known previous operation was serious, held 
properly refused. American Nat. Ins. Co. v. Walstrom. (Ala.) 
291(3)—In absence of proof of fraud by insured in procuring life policies, his statement 
in applications therefor that he was in good health, was representation only, and, if 
made in good faith, did not avoid policy. Guardian Life Ins. Co. v. Johnson. (Ark.) 
291(3)-——-Insured is not estopped to recover on health policy because of false answers to 
questions in attached application, unless he knew they were false. Turner v. Pacific 
Mutual Life Ins. Co. of California. (Idaho.) : Pact 
(4). Representations as to the existence of specific diseases. 
291(4)--False representation in application for life insurance that applicant had not con- 
tracted syphilis would be material, and would entitle insurer to rescind contract. Penn 
Mut. Life Ins. Co. v. Hartle et al. (Md.) 
(5). Good or sound health. 


291(5)— One affected with cancer is not in “sound health’ within meaning of insurance 
contract containing warranty as to sound health. Prudential Ins. Co. of America v. 
Tanenbaum. (R. I.) 

291(5)—Slightly subnormal vision in one eye would not constitute “unsound condition 
physically,”” authorizing cancellation of accident policy for false warranty in application. 
Fidelity & Casualty Co. of New York v. Phelps et ux. (U. 

(6). Serious or temporary diseases. 

291(6)--Insured’s statement in application for life insurance that he had never consulted 
physician with reference to any ‘ailment’ referred to something more than mere 
passing discomfort. Washington Fidelity National Ins. Co. v. Lacey. (Ohio.) 

(7). Injury or bodily infirmity. 

291(7)—-Questions in life policy applications regarding 
disability. and whether insured had disease of suggest 
to insured operation for removal of testicle so as to warrant. cancellation of policy, 
where application did not disclose such operation; operation being neither “deformity.” 
“amputation,’’ nor necessarily ‘‘physical disability.” Where evidence did not show 
removal of testicle had connection with tumor causing insured’s death, answer in 
application not disclosing removal of testicle was not in respect to matter increasing 
risk so, as to warrant cancellation of policy. American Life Ins. Co. v. Buntyn. 
(Ala.) F 
292, MEDICAL ATTENDANCE. 


Misrepresentations in application for life policies regarding applicant’s previous diseases 
or attendance by physician, if material to risk and made with intent to deceive, will 
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defeat recovery on policy where misrepresentations induced insurance. Metropolitan Life 
Ins. Co. v. Chambers. (Ala.) eke 
—Insured’s previous treatment in hospital for serious heart and kidney trouble being a 
“material risk,’ her false representation in application that she had never been under 
treatment in hospital held to preclude recovery on life policy. Metropolitan Life Ins. 
Co. v. Dixon. (Ala.) . 4 Sele aarerass 5 396 
-Insured’s statement that he had not consulted doctor in 7 years, and then only for 
cold, whereas he had consulted doctor 16 times during such period for various -causes, 
justified cancellation of life policy issued in reliance on statement. United Life & 
Accident Ins. Co. v. Winnick et al. (N. J.) ; 
Insured who, within four months of application, consulted physician, while suffering 
from anemia, but denied consultations in applying for insurance, held guilty of material 
misrepresentations, precluding beneficiary’s recovery on life policy. Mischler v. New 
York Life Ins. Co. (N. Y.) thc Unters ate geared ; ; See 
Prior rejections and concealed medical attendance of insured held material to risk 
barring recovery on life policy. Applebaum v. Empire State Life Assur. Soc. (Pa.) 
Substantial misstatement in answer to question in application for life policy as to 
illnesses or treatments by physiciars or practitioners, made policy voidable at insurer’s 
instance, where insured, in application, stated he understood that insurer would rely 
and act thereon. Pacific Mutual Life Ins. Co. v. Cunningham et al. (U. S.) 
False representations of insured in application, for life policy respecting consulting 
physician and use of alcoholic liquors held material to risk and sufficient to warrant 
cancellation of policy. Phillips Morefield et al. v. Southern States Life Ins. Co. of 
Alabama. (U. S.) : 
§ 296. OCCUPATION. 
296—-Where railroad employee’s application for insurance made continuance of insurance de- 
pendent on continuance of employment, and employee ceased to work for railroad two 
days after application was signed, and before injury was received, no valid insurance 
contract existed. Continental Casualty Co. v. Erion. (Ark.) ‘ : 
296—False statement in application for accident policy by bartender in speakeasy that he 
was clerk in confectionery and soft drink parlor held material to risk, and rendered 
policy void at its inception. Calligaro v. Midland Casualty Co. (Wise.) 335 
§ 297. HABITS. 


297—-False representations of insured in application, 
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166 


for life policy respecting consulting 


physician and use of alcoholic liquors held material to risk and sufficient to warrant 
cancellation of policy. Phillips Morefield et al. v. Southern States Life Ins. Co. of 
Alabama. (U. S.) 


$ 299. SPECIAL, CIRCUMSTANCES AFFECTING EXTENT OF RISK. 


299--False answers in application that no indemnity had been paid under other policies to 
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insured who had received indemnity for certain illnesses held not to bar recovery on 
accident policy, such matters not being material to risk assumed, and there heing no 
causal connection between them and insured’s injury received in automobile 
Washington Nat. Ins. Co. v. Brock. (Tex.) ; 

§ 300. PREVIOUS APPLICATION FOR INSURANCE. 

300—Refusal by insurer to whom applicant applied for life insurance to change previous 
rejection of applicant held not ‘“‘second rejection” so as to constitute applicant’s state- 
ment he was once rejected fraudulent representation as to insurer issuing life policy 
Alleged second rejection of life insurance applicant stating he was once rejected could 
not prejudice insurer policy, where second rejection was on same grounds as first. Re- 
jection of insured’s “‘trial applications” for policy held not “rejection” by other in- 
surers so as to constitute insured’s failure to disclose such fact fraudulent representa- 
tion as to insurer issuing life policy. Getsinger v. Union Mutual Life Ins. Co. of 
Towa. (Ta.) ‘ 
Prior rejections and concealed medical attendance of insured held material to risk 
barring recovery on life policy. Applebaum v. Empire State Life Assur. Soc. (Pa.) 


Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 306. CONDITIONS SUBSEQUENT. 
§ 309. EFFECT OF BREACH. 
309—-Statute declaring insurer not exonerated by insured’s negligence does not absolve 
insured from performing express covenants. Harrison State Bank v. United States 
Fidelity & Guaranty Co. et al. (Mont.) 
§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). In general. 
310(1)—-Mortgagee, not notified of cancellation of fire policy for insured’s nonpayment of 
premium, could sue thereon. Cobb v. Franklin Fire Ins. Co. of Philadelphia. (Ark.) 
(2). Nonpayment of premiums or assessments. 
310(2)—-Insurance company, collecting past due premiums, cannot forfeit policy for non- 
payment thereof on due dates, without notifying insured, though policy provides that 
only certain officers of company may reinstate policy. Industrial Life & Health Ins. 
Co. v. Cofield. (Fla.) 
310(2)—Policy in mutual company held not void without notice of cancellation, notwith- 
standing policy provision for suspension for nonpayment. Korte v. Lang. (S. D.) 
310(2)—Insurer’s notice of cancellation of life policy, under advance agreement for non- 
payment of premiums did not entitle insured to additional time to 
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notice being unnecessary to terminate policy on such ground. Union Central Life Ins. 
Co. v. Williams. (U. §S.) : eo ere 
§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 
311(1)—Plaintiff suing insurer on judgment against insured is subrogated to rights of 
insured under liability policy as to waiver or estoppel which would preserve insured’s 
rights notwithstanding breach of conditions of policy*as to co-operation with insurer. 
Goergen v. Manufacturers’ Casualty Ins. Co. (Conn.) . wieike eta, 
311(1)—Insurer’s liability under automobile liability policy may not be defeated by can- 
cellation or annulment of policy after liability has accrued. Bartlett v. Travelers 


Ins. Co. (Conn.) 

311(1) Where automobile 
ment creditor’s recovery was made inapplicable to extraterritorial protection, judgment 
creditor’s rights under extraterritorial protection were no greater than those of insured. 
Failure of insured or minor operating automobile to notify insurer prior to November 
12, 1929, of accident occurring June 22, 1929, held breach of condition of extraterritorial 
protection of policy relating to notice and co-operation, thereby precluding guest’s recov- 
ery against insurer. Extraterritorial coverage provision on Massachusetts standard com- 
pulsory liability policy, making inapplicable to extraterritorial coverage provision of 
Massachusetts policy that insured’s violation of notice or co-operation requirements should 
not bar action by judgment creditor on policy, held not affected by statute of New 
Hampshire, where injury occurred giving injured person recovery judgment uncondi- 
tional right to recover upon policy. Sheldon v. Bennett et al. (Mass.) : : 

311(1)--Judgment creditors held not entitled to recover against judgment debtor’s insurer 
under Massachusetts compulsory automobile policy containing extraterritorial coverage, 
for accident occurring in New Hampshire heme judgment debtor at time of_accident 
carried passengers for consideration which precluded recovery under policy. Rights of 
administrator of deceased, killed in automobile collision in New Hampshire, against 
insurer who issued Massachusetts compulsory policy with extraterritorial coverage, 
were no greater than those of insured against whom administrator recovered judgment. 
Sleeper v. Massachusetts Bonding & Ins. Co. (Mass.) 5 arate ; Sec ep eee 

311(1) Insured mortgagor is not entitled to benefits of fire policy which became void as 
to him for his failure to comply with its conditions. Grangers’ Mutual Fire Ins. Co. of 
Frederick County v. Farmers’ National Bank of Annapolis. (Md.) ; oe 

311(1)—-As respects effect of insured’s breach on injured party’s rights, motor vehicle 
liability insurer’s liability is absolute only under policies issued to operators required 
to furnish proof of financial responsibility. Motor vehicle liability insurer held not 
absolutely liable to one recovering judgment against insured for injuries sustained, in 
absence of allegations in his complaint or motion to strike answer that insured was 
required to furnish proof of financial responsibility. McLaughlin v. Central Surety & 
Ins. Corporation. (N. J.) : 

(2). Assignees. 

311(2)—-Where fire policy was valid as to original insured because he was not sole and 
unconditional owner in fee of insured property, assignee of note and trust deed could 
not predicate against insurer right deriving from insured. Phoenix Mut. Life Ins. Co. 
v. Aetna Ins. Co. (Tenn.) 


(3). Mortgagees and their assignees. 

311(3)-U'nder clause attached to fire policy making loss payable to mortgagee, subject to 
conditions of policy, forfeiture of policy for breach of conditions defeats mortgagee’s 
claim, unless waived. Fire insurance contract, by original undertaking, cannot be 
extended without insurable interest so as to secure mortgage. Hartford Fire Ins. Co. 
Aaron. (Ala.) . 

311(3)—Mortgagee’s right under mortgagee’s clause of fire policy may be lost in event of 
insured’s breach of policy even without mortgagee’s knowledge thereof. Bank of 
Oroville et al. v. Minnesota Fire Ins. Co. (Cal.) 

11(3)--In fire policy, “open mortgage clause’ provides for payment to mortgagee as his 
interest may appear, while under “union mortgage clause” “mortgagee’s interest is not 
affected by any act or omission of mortgagor. Under open mortgage clause in fire 
policy, mortgagee’s rights were terminated when property was deeded to it under fore- 
closure. In open mortgage clause in fire policy, insurer's agreement to give notice 
before cancellation of policy constituted contract of insurance directly with mortgagee. 
Prudential Ins. Co. v. German Mut. Fire Ins. Ass’n. (Mo.) i 


$11(3)—-Insurer may make independent contract with mortgagee whereby fire insurance 
payable to mortgagee shall not be invalidated by any act or neglect of mortgagor. 
Where fire insurance contract is with mortgagor, and undertaking to pay loss to 
mortgagee is collateral, and dependent on principal undertaking, mortgagee cannot 
recover if there has been breach of condition of policy by mortgagor. Standard mort- 
gagee clause could not by implication be read into fire policy payable to “mortgagee, 
as interest may appear’’; hence mortgagee’s rights under policy could be contested 
because of mortgagor's alleged false swearing in proofs of loss, setting fire to insured 
property, and falsely representing certain personalty was on premises. Standard Fire 
policy conditions are applicable alike to mortgagee and mortgagor except as other pro- 
visions relating to interests and obligations of mortgagee are added by written agree- 
ment. Hessian Hills Country Club, Inc., et al. v. Home Ins. Co. (N. Y.) 

311(3)-—No act or omission of insured occurring after issuance of fire policy with standard 
mortgage clause will affect mortgagee'’s right on policy In action on fire policy contain- 
ing standard mortgage clause, insured’s failure to furnish timely proof of loss and con- 
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cealment of fact that he had only half interest in personal property insured held not to 


preclude moitgagee’s recovery, where mortgage debt exceeded amount of loss. Ohio 
mers “Ins. Co. v. Hull et al. (Ohio) 


311(3)—-Mortgagee of insured premises held entitled under standard mortgagee clause to 
recover for damages to insured premises by fire, though insured repaired premises, 
where policy provided that mortgagee’s interest should not be invalidated by act of 
mortgagor. Old Colony Co-Operative Bank v. Yorkshire Ins. Co. (R. I.) 


$)-—-Where mortgage's assignee did not receive papers until day before fire when it 


nrst learned that prior change of ownership of which it had knowledge was within New 
York standard mortgage clause requiring notice thereof to insurer, assignee could re- 
cover on fire policy since “reasonable time’ had not elapsed within which to inform 
nsurer. New York standard mortgyge clause in fire policy protects mortgage against 
iny act or neglect of mortgagor whether prior or subsequent to its execution. New York 
standard mortgage clause in fre policy requiring notice of change of ownership covers 
change occurring either before or during term of policy. Knowledge contemplated by 
New York standard mortgage clause in fire policy requiring notice of ane change of 
uvnership that shall come to “knowledge” of mortgagee is actual, and not constructive 
knowledge. Under New York standard clause in fire policy requiring notice of any 
change of ownership, mortgagee has reasonable time after acquiring knowledge within 
which to inform insure New York Unde.writers Ins. Co. v. Central Union Bank of 
South Carolina. (UU. S$.) 


1078 


1050 

311(3)—Mortgagee to whom loss was payable under fire policy was merely insured’s ap- 
pointee, and insured’s fraud precluded mortgagee from suing insurer. Vermont Mut. 
Fire Ins. Co. v. Van Dyke. (Wash.) .. ; Patera ; 306 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

$s 6Si6, BUILDINGS IN GENERAL. 

Insured’s renting insured warehouse for storage of bales of rags which had been wet 
held increase of fire hazard within insured’s knowledge, making fire policy void. Shelby 
County Trust & Banking Co. et al. v. Security Ins. Co. of New Haven, Conn. (U. S.). 1052 
§ 323. BUILDING BECOMING VACANT. 

(1). In general. 

$23(1)—Vacancy clauses in fire policy held not conflicting, nor result of mutual mistake, 
so as to require treatment of policy as containing same provisions as former policy. 
tna Ins. Co. v. Kacharos. (Ala.) 2 
1)—Fire policy provision that, if any buildings insured should become vacant, unoc- 
cupied, or uninhabited for over ten days without insurer’s written consent, policy should 
become void, held valid. Whether building is “vacant,” “unoccupied.” or ‘uninhabited” 
within fire policy provision making policy void in such cases must he determined on 
facts of particular case. Under fire policy clause making policy void if property should 
become vacant, unoccupied, or uninhabited for specified period without insurer’s written 
consent, property need not be both vacant and unoccupied to render policy void. Fire 
policy which is forfeited because of nonoccupancy of dwelling house on farm becomes 


void as to barn and other outbuildings and their contents. Continental Ins. Co. of 
New York y. Dunning et al. (Ky.) 


lt 
vt 


1)--Insured, not obtaining vacancy permit during three months’ period 


between two 
tires 


could not recover on policy containing 30 day vacancy clause for loss caused by 
second fire. Insured, permitting building, rendered uninhabitable by fire, to remain un- 
cupied during time allowed insurer to exercise option to repair building, could not 
ecover for loss caused by second fire after permitted vacancy period, where insurer 
ljusted loss within option period. Globe & Rutgers Fire Ins. Co. v. Green. (Miss.) 
Fire policy contemplated that building should be occupied 
ntal Ins. Co. of New York v. Frazier et al. (Tex.) 
(3). What constitutes vacancy or nonoccupancy 
3) —Farm dwelling, in which, after tenant’s removal, insured stored some household 
ssessions with intention of moving therein, and to which insured’s wife went every 
day to look after cows, chickens, and other live stock and to can vegetables. but in 
which no one slept for over three weeks before fire held ‘unoccupied’ within fire 
rolicy. “Occunaney” satisfying fire policy provision making policy void if property is 
ineccupied without insurer’s consent must be such as ordinarily pertains to purpose to 


is dwelling. Transconti- 


which property is adapted or devoted as described in policy. 
rex irded as 


living and sleeping there 


Dwelling house is not 
“occupied’’ within fire policy unless it is home or dwelling place of person 
habitually, not every night, but usually and ordinarily, who 
when temporarily absent returns to it as place of abode. Occupancy of 
determines character of occupancy of barn and other outbuildings used in connection 
with it, within fire policy. Continental Ins. Co. of New York v. Dunning et al. (Ky.) 
3)—-Insured dwelling is “occupied” when it is in actual use by human beings, who are 
living in it as place of habitation, and it is ‘‘unoccupied” when it has ceased to be 
customary place of habitation. Hudson Ins. Co. v. McKnight et al. (Tex.) 
})—-Dwelling is “occupied” within meaning of fire policy when actually used by 
human beings, living in it as place of habitation, and it is “‘unoccupied’’ when it has 
ceased to be customary place of habitation. Dwelling to be “occupied” within fire policy 
need not be put to all uses to which dwelling is usually put, only essential being that 
it is usual place of abode. It is not absolutely necessary that one sleep in dwelling in 


er to prevent its heing “‘unoccupied” within fire polciy. Transcontinental Ins. Co. 
New York v. Frazier et al. (Tex.) , a ; 466 
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(4). Temporary absence of occupant. — ‘fs 
323(4)—Fire policy provision fixing period of permissible nonoccupancy at 30 days did not 
permit temporary nonoccupancy beyond such limit without forfeiture. Hudson Ins. 


Co. v. DEC mat ee ahs Cain es sca 6 eet take Seeeres ; 303 
$ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)—-Provisions that fire policy shall be void if change occurs in title or possession of 
insured property, insured is not sole, unconditional owner thereof, or policy is assigned 
without insurer’s written consent, are valid and enforceable. Zimbelman et al. y. 
Hartford Fire Ins. Co. (Colo.) 612 


328(1)—Transferring property without insurer’s knowledge after issuance of fire policy 
avoided policy; soliciting agent’s knowledge of conveyances not binding insurer. 
Green v; Fhoenix Tne, (Sp. OF Teertterd. CER icc con kia czas 500k cerns nce 285 

328(1)—-Where, contrary to fire policies, property was sold without insurers’ consent, and 
no defense was waived, mortgagee could not recover. Landford v. Public Fire Ins. 
Co. (Mass.) x eae ea teNZ lathe ts. ae apap ee Rena ere : s s 7 290 

328(1)-—If insnred’s ownership, though sole and unconditional at time of issuance of 
fire policy, was not of that character at time of loss, insured could not recover. 
Miller v. Great American Ins. Co. of New York. (Mo.) ate Bae he ote 

328(1)—Where mortgage clause contains only an agreement by mortgagee to give notice of 
any change of ownership that may come to his knowledge, agreement is a “covenant” 
for breach of which action for damages will lie, and not a ‘condition’? breach of which 
will defeat recovery on fire policy. Standard mortgage clause which provides that failure 
to give notice of change of ownership will render fire policy void creates “condition” 
which, if breached will defeat recovery on policy. That change of ownership did not 
increase fire hazard was immaterial, where notice of change was not given as provided 
in standard mortgage clause of fire policy. Phoenix Mut. Life Ins. Co. v. #tna 
Ins. Co. (Tenn.) re seowicts : ‘ 

(2). What constitutes change of title or interest in general. 

328(2)—Under _ clause attached to fire policy, conveyance of insured property to mortgagee 
held breach of condition defeating mortgagee’s claim, unless waived. Hartford Fire 
Ins. Co. v. Aaron. (Ala.) : : ee Ree ea ie J 

328(2)—Seller’s automobile liability policy providing for its termination in case of change 
of ownership or interest held not to cover accident occurring while car was in buyer's 


possession under executed conditional sales contract. Peterson v. Universal Automobile 
Ins. Co. (Ida.) 


; . ; S i ea ge harb tyra ale trades ae as 340 
328(2)—On issue whether insured changed his interest in automobile, thus terminating 


insurer’s liability for its destruction under fire policy, executory contract held to give 
seller of airplane to insured an enforceable right by way of equitable lien against 
automobile, though its delivery to seller to hold as security for insured’s note was never 
made. Automobile Underwriters, Inc. v. White. (Ind.) 4 : 341 

328(2)—Conveyance of insured property by one who had purchased it subject to trust deed 
was ‘“‘change of ownership” within standard mortgage clause of fire policy and required 
notice to insurer. since equitable owner was real owner of insured property. Phoenix 
Mut. Life Ins. Co. v. Atna Ins. Co. (Tenn.) ce 55 ; 5 297 

328(2)—-Change in insured’s title to community property by divorce decree held not so 
material and substantial as to work forfeiture of fire policy thereon. British General 
Ins. Co., Ltd., of London, England v. Stamps et al. (Tex.) 145 

(5). Contract for sale. 
228(5)-—Transaction whereby dee 


885 


297 


437 


1 and mortgage were recorded and note given by purchaseer 

and possession was not to be given until six months later held not such “sale” or trans- 
fer as voided fire policy providing for cancellation if notice was not given to insurer 
within five davs after transfer. Kiser v. Morton Farmers Mutual Ins. Co. (Ta.) 1062 

§ 329. CHANGE OF POSSESSION. 

329—Provisions that fire policy shall be void if change occurs in title or possession of 
insured property, insured is not sole, unconditional owner thereof, or policy is assigned 
without insurer’s written consent, are valid and enforceable. Zimbelman et al. v 
Hartford Fire Ins. Co. (Colo.) 612 

§ 330. INCUMBRANCES. 

(4). Removal of incumbrance before loss. 

330(4)—I'nder automobile fire and theft policy requiring insured to disclose any lien on 
automobile, insured’s failure to disclose second mortgage did not preclude his recovery 
where mortgare was discharged before theft and fire loss occurred. Barefoot v. Home 
Ins. Co. of New York. (N. C.) 

ec ea 

33214—Burglary and robbery insurance policy. applied for by insured bank’s cashier with 
knowledge of proposed holdup, held void for fraud, though there was no active intent 
to defraud. Declaration in burglary and robbery policy that time locks on all safe and 
vault doors will be maintained in working order and regularly used by insured 1s 
promissory warranty. breach of which defeats recovery on policy. Insurer held not 
liable on burglary and robbery policy issued to bank, officers of which deliberately 
allowed vault to remain unlocked and time locks unset on night of expected robbery. 
though done at sheriff’s suggestion or direction: loss being caused by insured’s “willful 
act.” Harrison State Rank v. United States Fidelity & Guaranty Co. et al. (Mont.) 769 

§ 333. SPECTAT, CAUSES INCREASING RISK. 

(1). In general. 

333(1)——Provision that fire policy shall be void if hazard is increased renders policy 

merely voidable. Insured who increases hazard releases insurer under fire policy con- 
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taining applicable forfeiture clause, if property is destroyed while increased hazard con- 
tinues. Public Fire Ins. Co. v. Crumpton et al. (Fla.) 
331(1)—That corporation operating coal mine opened new mining seam held not such 
change in corporation’s business as defeated recovery under use and occupancy policies 
indemnifying against losses from business interruption. Fidelity-Phenix Fire Ins. Co. 
of New York et al. v. Benedict Coal Corporation. (U. S.) 
§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 
(2). Taking inventory. 
35(2)—-Insured’s failure to make and preserve inventory in substantial compliance with 
iron-safe clause defeated right to recover on fire policy. Inventory covering stock of 
merchandise in three stores owned by insured held not substantial compliance with 
iron-safe clause of fire policies covering stock of merchandise in one of stores. Where 
insured could not produce inventory of merchandise complying with iron-safe clause of 
tire policies, his offer to supply an inventory by evidence showing character, kind, and 
quality of goods destroyed by fire and value thereof was properly rejected. Gershon v. 
North River Ins. Co. (La.) ... ; 
(3). Keeping books and papers in safe. 
Where insured kept no records violation of iron safe clause in fire policy precluded 
recovery for grocery stock. Knowles y. Dixie Fire Ins, Co. (1,a.) 4 : 
335(3)—Substantial compliance with burglary policy requiring bank to keep records so as 
to permit amount of loss to be accurately determined therefrom is sufficient. National 
Surety Co. v. Earl Park State Bank. (U. S.) 
(5). Expiration before loss. 
335(5)—Breach of fire policy iron-safe clause restricted to stock held not to preclude 
recovery for loss of equipment and machinery, notwithstanding stock, equipment, and 
machinery were insured under one valuation. Moore et al. v. Louisiana Fire Ins. Co. 
of Baton Rouge. (La.) contre j 
§ 336. ADDITIONAL INSURANCE. 
(2). Knowledge and consent of insured. 
336(2)—Fire insurance which mortgagee of furniture procured without mortgagor’s knowledge 
did not void mortgagor’s policy. Wolpers v. Globe & Rutgers Fire Ins. Co. (Mo.) 
336(2)—-Statute of Iowa where fire policy covering trucks was made held not to preclude 
recovery by insured who had no knowledge that assignee of mortgagee had obtained 
additional insurance. Additional insurance procured without insured’s kowledge or 
consent does not constitute violation of clause making other insurance ground of 
forfeiture. Noel v. National Union Fire Ins. Co. of Pittsburgh, Pa. (Nebr.) 
(D) ASSIGNMENT OF POLICY. 
§ 3435. NECESSITY OF CONSENT OF INSURER. 
345-—Provisions that fire policy shall be void if change occurs in title or possession of 
insured property, insured is not sole, unconditional owner thereof, or policy is assigned 
without insurer’s written consent, are valid and enforcebale. Zimbelman et al. v. Hart- 
ford Fire Ins. Co. (Colo.) 3 Vek : 
(EF) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
$ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 


349(1)--Where life policies lapsed for nonpayment of premiums, insured could not recover 
for alleged illegal cancellation or collect disability benefits. Carey v. Southern Life & 
Health Ins. Co. (La.) .. 

349(1)-—-Insurer held entitled 
period paid only part of premium, which insurer rejected, and balance was _ paid 
iwent after grace period expired. Gilbert v. New York Life Ins. Co. (N. Y.) 

349(1)--Where assured’s failure to tender required premium payment after accident was 
due to oversight, and insurer was not injured by delay, it could not deny liability on 
automobile collision policy on that ground. Ringo v. Automobile Ins. Co. of Hartford, 
Conn. (Ore.) . ; 

349(1)--Where provisions for nonparticipating term insurance upon failure to pay premium 
never became effective because term had not been converted into ordinary life insurance, 
no recovery could he had on policies which had lapsed for default in payment of pre- 
miums. Shepherd v. Mutual Life Ins. Co. of New York. (U. S.) 
352. NOTICE OF TIME FOR PAYMENT. 
353 NECESSITY. 
Insured who failed to give notice required by life policy was not entitled to disability 
benefits. Carey v. Southern Life & Health Ins. Co. (La.) 

EXTENSION OF TIME FOR PAYMENT. 
37 IN GENERAL 


Extension of insurance in 


33503) 


to declare life policy lapsed where insured within grace 


consideration of cash payment of portion of overdue premium 

ife insurance policy and execution of notes for balance held not illegal, in absence of 

ud or other overreaching. Sethman Electric & Mfg. Co. v. Mountain States Life 
(Colo. ) 


SUFFICIENCY OF PAYMENT OF TENDER TO PREVENT FORFEITURE. 
— IN GENERAL. 

(3). Application of dividends or credits to prevent forfeiture. 
Health policy cannot be avoided or canceled for nonpayment of premiums when 
benefits unpaid are sufficient to discharge them. Health policy cannot be canceled 
nonpayment of premiums when insurer has credit to insured of amount equal 
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to premium otherwise unappropriated by insured. Benefit Ass’n Ry. 
Bray. (Ala.) 


Employees \ 


360(3)—Life policy held to require ‘insurer to apply savings ‘fund on premium at time it 


became due, and not at expiration of grace period. Insurer cannot declare forfeiture of 
life policy for nonpayment of premium when insurer has sufficient funds belonging to 
insured to pay premium. Where insurer, under obligation to apply life policy savings 
fund accumulation to payment of premium on due date thereof, permitted insured, 
after premium became due but during 30-day grace period, to withdraw entire savings 
accumulation without making application to premium, insurer could not forfeit policy 
for nonpayment of premium. Illinois Bankers’ Life Assur. Co. v. Wilken. (Ark.) 

360(3)—-Where five-year term policy directed that annual dividends should be applied toward 
payment of annual premiums, but that change could be made on anniversary date to 
semi-annual or quarterly basis, that current dividend was sufficient to take care of 
quarter premium held not to charge insurer with duty of making change to quarterly 
basis to prevent forfeiture. Price et al. v. Northwestern Mut. Life Ins. Co. (W. Va.) 

(4). Payment by check, draft, or order. 

360(4)—Delivery of deduction list carrying insured’s correct name to insured’s employer, 
in accordance with custom and contract for payment of premiums from  incured’s 
wages, held condition precedent to life insurer’s right to claim forfeiture on ground of 
nonpayment of premiums. Where life policy provided for deduction of premiums from 
insured’s wages, insurer, furnishing insured’s employer with deduction list showing 
insured’s name incorrectly and not notifying insured of consequential nonpayment of 
premiums held estopped to assert forfeiture therefor. Parties to life insurance contract 
had right to provide that pay order on insured’s wages be accepted as provision fo 
payment of premiums. Insured’s duty, as regards life policy providing for and author- 
izing deduction of monthly premiums from insured’s wages, is satisfied by insured’s 
leaving sufficient amount in hands of employer to meet installments. Under provision 
for payment of premiums from insured’s wages, life insurer had duty to present pay 
order as installments fell due, and, ir case of nonpayment, to notify insured thereof, 
as prerequisite to right to claim forfeiture therefor. Benefit Ass’n of Railway 
Employees v. Hancock. (Ky.) , ee Re ene eae é 

360(4)—Mere sending of check for premium due on life policy which does not specify method 
of payment will not prevent forfeiture, unless check is unconditionally accepted. 
Bankers Life Assurance Co. v. Payne. (Tex.) 

360(4) 


Mlinois 


Eniployer, authorized to deduct from employee’s wages from month to month and 

to pay insurer monthly premiums on health and accident policy, could not deduct pre- 
mium from money earned in former month for purpose of keeping policy in force, 
where authorization made specific assignment to insurer out of “wages for the current 
month.”’ Rominick vy. Inter-Ocean Casualty Co. (W. Va.) 

§ 36). TO AGENT OR BROKER. 

361—-Beneficiary held not entitled to recover on life policy providing that no persen could 
collect premiums unless he held official receipt, where insured paid premium to dis- 
charged agent of insurer, who had no official receipt and insurer never received pre- 
mium. Gordon v. New York Life Ins. Co. (Ark.) 

§ 362. EXCUSES FOR NONPAYMENT. 

362—Under total disability clauses of life policies, insured was absolved from obligation to 
pay premiums after becoming totally disabled. Guardian Life Ins. Co. v. Johnson. 
(Ark.) piece : 

362—Payment of premium due after insured became disabled held unnecessary to support 
recovery of disability benefits, where policy waived premiums falling due during dis- 
ability. J4%tna Life Ins. Co. v. Davis et al. (Ark.) 

362—Insurer received ‘‘due proof,’ which it construed to mean “notice,” of insured’s per- 
manent disability, when his wife, who did not know of such benefit provision in life 

policy, told agency cashier that insured was permanently disabled when applying for 

extension of time to pay premium. Life policy provision that, if insured shall furnish 

due proof of permanent disability, insurer will waive payment of premiums thereafter 

hecoming due, held agreement to waive premiums becoming due after date of disability 

and not after date of furnishing proof. Hablutzel v. Home Life Ins. Co. of New 

York. (Mo.) steed ik doo eee ; 

Insurer’s denial of liability under life policy containing total disability rider, or acts 

causing insured to omit to file recuired proofs, operated waiver thereof. Barrett  v. 


Northwestern Mut. Life Ins. Co. (Nebr.) 


362 


Insurer’s waiver of premiums becoming due on life policies held to take effect from 
time insured became totally and permanently disabled, and was not dependent on time 
when proof thereof was furnished. State Life Ins. Co. v. Barnes. (Tex.) 


362—Under disability clause of life policy, insured held entitled to waiver of premiums 
only after approval of proof of disability, and to monthly benefits only from time 


proof of disability was received by insurer, not from date of disability. Orr v. Mutual 
Life Ins. Co. of New York. (U. S.) 


362—-Insured’s total permanent disability preventing gainful occupation, held not equivalent 
to mental and physical incapacity to furnish proofs thereof, as required by life policy 
to waive premiums. Life insurance policy, providing for waiver of premiums on proof 
of insured’s total permanent disability, required that insured be totally incapacitated, 
physically or mentally, to furnish proof to be relieved of such necessity. Atlantic Life 
Ins. Co. v. Swann. (Va.) 


§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
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§ 365. REINSTATEMENT. 
(1). In general. 
365(1)—Life policy provision limiting recovery for suicide “within one year from date of 
issue” held inapplicable to suicide occurring within year from reinstatement. Life & 
Casualty Ins. Co. of Tennessee v. McCray. (Ark.) © oe 26 
365(1)—Insurer failing to prevent its agents from collecting premiums on lapsed policies . 
may be estopped to deny agent’s authority to revive policy thereby. Industrial Life & 
Health Ins. Co. v. Cofield. (Fla.) ee a eat ee ae 553 
265(1)—-Irrevocable beneficiary held not entitled to have life policies, lapsed for non-payment 
of premiums, reinstated. Stahel vy. Prudential Ins. Co. of America (Minn.) : 1016 
365(1)—Where insured paid additional premium for reinstatement of life policy, and 
insurer accepted offer at home office in Boston and affixed rider to policy last act 
essential to meeting of minds was done in Boston, and contract was made in Massa- 
chusetts. Where contract for reinstatement of life policy was made by Massachusetts 
corporation in Massachusetts, validity and construction of contract must be determined 
by law of Massachusetts. Insurer may avoid effect of reinstatement of life policy by 
showing it was procured by fraud. Incontestability clause of life policy applied also 
- en contract. Columbian Nat. Life Ins. Co. v. Industrial Trust Co. et al. 
365(1)—-Under life policy provision, reinstatement was matter of grace on part of insurer. 
Jordan v. Equitable Life Assur. Soc. of the United States. (S. C.) 
(2). Condition of reinstatement. 
365(2)-—Insured’s premium note executed after lapse of life policy, if taken by authorized 
agent, held to relieve insured, until default in payment of note, of premium payment in 
cash as condition to reinstatement. Protective Life Ins. Co. v. Green. (Ala.) 
365(2)—-Stipulations in insurance policy sued on as to illness, indemnities, and reinstatement. 
after default in payment of premium are law of case as between parties. Provision 
for reinstatement of insurance policy to cover sickness beginning over ten days after 
insurer accepted past due premium held to refer to beginning of insured’s continuous 
confinement. Clark v. Mutual Ben. Health & Accident Ass’n. (Ta.) 
365(2)—-Insurer retaining for unreasonable length of time premiums paid for reinstatement 
of policy waived policy provision requiring presentation of evidence of insured’s sound 
- health as condition to reinstatement. Rainey v. Metropolitan Life Ins. Co. (Mo.) 


365(2)—-Provision in rider attached to life policy on reinstatement that additional premium 
on new rating should become effective on certain date had no effect on time when 
contract was made. Representations of insured in application for reinstatement of 
life policy were continuing representations by insured. Insured applying for reinstate- 
ment of life policy had duty to disclose material change in health between time of 
application for reinstatement and time of acceptance. Insured’s failure to disclose ill- 
ness between time of application for reinstatement of life policy and time of acceptance 
of application held fraud. Terms of reinstatemeat contract must be gathered from those 
relevant in original life policy and additional provisions of rider attached thereto on 
reinstatement. Where insured failed to disclose illness occurring between date of applica- 
tion for reinstatement of life policy and date of reinstatement, contract was voidable at 
insurer’s option. Columbian Nat. Life Ins. Co. v. Industrial Trust Co. et al. (R. I.) 


365(2)—Insured could not elect to apply dividend on extended insurance, where he had 
not paid premiums due, with interest, and could not pass_medical examination, as re- 
quired to reinstate lapsed policy. Union Central Life Ins. Co. v. Williams. (U. S.) 


§ 366. ——- ELECTION BETWEEN RIGHTS. 

366—-Benefits of extended insurance option in life insurance policy held not available to 
beneficiary, in absence of timely written request required thereby. Benficiary under 
policy, insuring life of one dying after expiration of statutory extended insurance period, 
without having given required written notice of election of option for further extension 
after default in payment of premium, could recover only amount of paid-up insurance. 
Clark v. John Hancock Mut. Life Ins. Co. (Mo.) 


366—Where life policy was in full force on December 1, 1918, and insured died in 1925, bene- 
ficiary and her assignee could exercise option in policy of paid-up insurance. Dougherty 
v. Equitable Life Assurance Society of United States. (N. Y.) 

366—Where insured, though adjudged insane, had sufficient mental capacity to engage in 
business, acceptance of indorsement upon life policy for paid-up endowment insurance 
upon default in payment of premium held binding. Either insured, or guardian after 
insured was adjudged insane, held bound, upon default in payment of premium under 
life policy, to take some action under options offered in olicy, within reasonable 
time. Walter v. Mutual Life Ins. Co. of New York. (U. S.) 

366—Provision in life policy that accumulations of dividends “may he applied” to increase 
term of extended insurance held not to require insurer so to apply them, in absence of 
such election by insured. Dividend on life policy held not to extend period of extended 
insurance, in absence of such direction by insured, but payable in cash: Provisions of 
life insurance policy for payment of dividends in cash, unless insured elected to apply 
them on extended insurance, held not so ambiguous as to require construction thereof 
against insurer and in favor of insured. Insured’s statement, communicated to insurer 
in letter from latter’s agents, that he wanted every nickel applied to carrying lapsed 
policies, held too indefinite to constitute direction to apply dividend on extended insur- 
ance. Insurer held liable only for dividend declared on life policy lapsed for nonpay- 
ment of premium, in absence of election by insured to apply it on extended insurance. 
Union Central Life Ins. Co. v. Williams. (U. S.) 529 
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§ 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. 

367(1)—Life policy indorsement entitling holder “unconditionally” to cash surrender value 
described in policy upon default in premiums held to provide for unconditional sur- 
render value, so as to render extended insurance statute inapplicable, though policy 
provided that cash value would be decreased by indebtedness outstanding on policy. 
Life policy indorsement providing that holder, on premium default. was entitled uncon- 
ditionally to cash surrender value, held not to make cash surrender value conditional 
by giving additional option of obtaining extended or paid-up insurance, as regards 
question whether cash surrender provision made statute giving right to extended insur- 
ance inapplicable. Givens v. A®tna Life Ins. Co. of Hartford, Conn. (Mo.) 


367(1)-—-In ordinary life policies with term insurance for first five years, provisions for 
nonparticipating term insurance after payment of premiums for three years, held un- 
ambiguous and to apply only after policies should become effective as ordinary life 
policies. Shepherd v. Mutual Life Ins. Co. of New York. (U. S.) 

(2). Amount available to purchase extended insurance. 

367(2)—-Loan provisions of life insurance policy and loan agreement held not to modify or 
affect insurer’s right to deduct insured’s indebtedness at time of default in payment of 
premium. Hawthorne v. Bankers’ Life Co. (U. S.) 


2)—-Life policy loan value for second year held available for payment of third year 
annual premium where policy provided for 30 days’ grace period and automatic 
premium loan provision could not apply until expiration of grace period, though 
premiums were payable in advance. Life policy could not be forfeited for nonpayment 
of premiums until all loan value had been applied to payment of future premiums, 
where automatic. premium loan provisions provided that insurer unless otherwise 
instructed would advance unpaid premiums out of loan value available under policy. 
Clause providing for payment of unpaid premiums out of loan value of life policy 
“after expiration of second policy year, if all premiums had been paid,’ means pre- 
miums due first and second years and not third annual premium which was due 
in advance. Premium note provision that, if note was unpaid at maturity, policy would 
be terminated and extended insurance would take effect on day premium became due, 
could not forfeit life policy until loan value had been applied to payment of future 
premiums. Where insurer agreed to retain unpaid premium note for half of third 
annual premium, insured was required to pay only balance of premium out of loan 
value, so as to continue life policy in force until fcurth year and date of insured’s 
death. As respects extended insurance, insurer cannot charge premium note against 
loan value of policy, though note so provided. Whether insurer could charge premium 
note against loan value of policy held immaterial, where note was not so charged 
against loan value. Texas Life Ins. Co. v. Cork. (Tex.) 


2)——“‘Reserve” on life policy represents excess charge in level premiums required to 
meet increasing risk of death, while “dividend” is profit of insurer above death losses, 
expenses, and reserves. Dividends declared by life insurance company normally belong 
to stockholders, but insured may be allowed to participate therein by contract. Life 
insurance policy and insurer’s agreement to advance money to insured held not to 
require application of dividends on advance, thereby increasing reserves available to 
buy extended insurance. Words “dividend additions’ in statute, requiring provision in 
life insurance policy for insurance of net value equal to reserve at date of default in 
premium payments and ‘on dividend additions thereto” after payment of premiums for 
three years, does not mean “dividends,” to be applied with reserve on extended insur- 
ance, but paid-up insurance purchased with dividends. Union Central Life Ins. Co. v. 
Williams. (U. S.) ; : 


368, PAID UP POLICY OR VALUE. 
(1). In general. 


1)—Where neither insured, nor guardian after insured was adjudged insane, exercised 
option provided for in life insurance policy upon default in payment of premium, 
automatic provision giving insured paid-up endowment insurance held to become effective. 
: ee et 1 
Walters v. Mutual Life Ins. Co. of New York. (U. S.) 

§ 370. — ACTIONS. 


70—Plaintiff’s testimony in action on life insurance policy as to agent’s statements con- 
cerning extended insurance held insufficient to take to jury question whether insurer 
waived requirement of written request therefor. Clark v. John Hancock Mut. Life 
Ins. Co. (Mo.) eG i 


370--In action on life policy, whether answers in application for reinstatement were made 
by beneficiary, held for jury where proofs on issue were oral. That application for 
reinstatement of life policy was not attached to policy did not make it inadmissible. 
Jones v. Metropolitan Life Ins. Co. (Pa.). 3 : ; ; 

370—-Equity court had jurisdiction of suit to cancel contract for reinstatement of life 
policy because of insured’s fraud in obtaining reinstatement. Columbian Nat. Life Ins. 
Co. v. Industrial Trust Co. et al. (R. I.) Jes : : : 

370—Whether insured, who in application for reinstatement of life policy represented that 
she had not within past two years had any illnesses, and had not been treated by 
physician fraudulently concealed from insurer facts that she had been confined in college 


infirmary for nervousness and had been examined by physician, held for jury. New 
York Life Ins. Co. v. Greer. (S. C.) : aes 
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XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 

§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 

371—Insurer may waive or be estopped to assert invalidity of policy because of violation of 
provision therein. Zimbelman et al. v. Hartford Fire Ins. Co. (Colo.) artes 

371—Whether insured had died of tuberculosis was immaterial, where insurer had waived 
representations in application as to insured’s health. Macan v. Missouri Mut. Ass’n. 
(Mo.) Saas ; ; — ae s ‘ 

371-——Right to claim forfeiture of policy may be lost by waiver or estoppel. 

Co. v. Lake Dallas Gin Co., et al. (Tex.) ‘ice 
372. WHAT CONDITIONS MAY BE WAIVED. 
2—Life insurer could waive policy provision that policy should not take effect until pay- 

ment of first premium while insured was in good health, or could, by its conduct, estop 

itself from insisting upon breach thereof. Southern States Life Ins. Co. v. Dunckley 
et al. (Ala.) ies , eles Ae: an 

-Provision that there should be no liability unless insured was in sound health at date 

of life policy may be waived. National Life & Accident Ins. Co. v. Davison. (Ark.) 

Provisions respecting lapse of life policy for nonpayment of premiums and _ respecting 


reinstatement could be wavied by insurer. Nelson v. National Guaranty Life Co. 
(Calif.) 


§ 
7 
D4 


-Insured’s forbidden act leading to forfeiture of policy, as distinguished from waiver 
of contractual clause, may be waived by insurer’s representatives’ acts inconsistent with 
forfeiture. Industrial Life & Health Ins. Co. v. Cofield. (Fla.) okie 
372—Provision invalidating fire policy upon insured’s acquiring notice of mortgage fore- 
closure proceeding may be waived. Glens Falls Ins. Co. v. Bendy et al. (Tex.) 
373. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT OR 
STATEMENT OF OFFICERS OR AGENTS. 
(2). Certificate of medical examiner. 
373(2)—-Insurer, whose examiner reports applicant as fit subject for life insurance, 1s es- 
topped to assert contrary, in absence of fraud. Frozena v. Metropolitan Life Ins. Co. 
(Wis.) Bion eee 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. -—- IN GENERAL. 
(1). In general. 
375(1)-—Insurance agent cannot waive condition in policy procured by him after delivery 
thereof. Home Ins. Co. of New York v. Scharnagel. (Ala.) Z ; 
(2). Nature of agency. 
375(2)—Insurer’s agent, to have authority to accept note extending time of premium pay- 
ment notwithstanding policy provisions, must be general agent. Insurer’s general agent, 
having authority, notwithstanding provisions of life policy, may bind insurer by accept- 
ance of note extending time of payment. Protective Life Ins. Co. v. Green. (Ala.) 
375(2)—General agent of insurer may, by express agreement, waive forfeiture of fire policy 
Hartford Fire Ins. Co. v. Aaron. (Ala.) . i Es heat 
375(2)—Forfeitures provided for in insurance policy may be waived by insurer’s adjuster, 
having authority and full knowledge of facts, in absence of nonwaiver agreement. 
Home Ins. Co. of New York vy. Scharnagel. (Ala.) 
375(2)—Provision entitling insurer to declare life policy void for insured’s unsoundness 
of health could not be waived by soliciting agent. National Life & Accident Ins. 
Co. v. Davison. (Ark.) ; rel ; ‘ gates 
375(2)—-General insurance agent’s power to waive conditions in life policy is co-extensive 
with that of insurer, and his waiver thereof is within apparent scope of his authority. 
Insurance agent, authorized to issue and deliver policies, is generally regarded as 
having power to waive conditions therein. Agent, merely authorized to solicit insurance, 
deliver policies. and collect premiums, may waive conditions precedent, but cannot waive 
conditions of life policy after execution thereof. Insurance agent, authorized only to 
collect and forward premiums cannot waive conditions in life policy or forfeitures 
for hreach thereof. Clark v. John Hancock Mut. Life Ins. Co. (Mo.) 
§ 376. — EFFECT OF PROVISION OF POLICY. 
(1). In general. 
376(1)—-Insurance applicants may agree that insurer or one or more of its officers and no 
others can waive terms of contract, and this is matter of general jurisprudence on 
which state decisions are not controlling in federal court. Gill et al. v. Mutual Life 
Ins. Co. of New York. (U. S.) kane bc ed 
376(1)—In action on accident policy, evidence that soliciting agent advised insured not to 
mention operation for gastric ulcer in application held immaterial, where insured, in 
application, declared he had never had gastric ulcer and policy provided agent had no 
authority to change contract or waive provisions. Palmquist v. Standard Acc. Ins. Co. 
(U SO 5 Again gia 
3). owledge or notice of limitation. s 4 
376(3) peas Ge “a condition of burglary policy should be waived except by indorse- 
ment attached thereto, signed by certain officers of insurer, held sufficient notice to 
insured of lack of authority in others. Jackson & Co., Inc. v. Great American 
emnity Co. Mass.) . . a 90s 
8 om a OWLEDGCE OR NOTICE OF FACTS IN GENERAL. 
: (2), What constitutes knowledge or notice in general. ’ ; 
377(2)——That insurer’s agent delivering life policy was informed that insured was sick held 
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not notice that sickness resulted 
so as to preclude insurer from invoking clause limiting liability to return of — 


National Life & Accident Ins. Co. v. Davison. (Ark.) 


377 (2)—loss payable clause in favor of named party as his interest might appear "held 
precluding defense that insured 
as policy required. .Etna Ins. Co. of 


notice to fire insurer of any claim held by named party, 
was not sole and unconditional owner of land, 
Hartford, Conn. vy. Mosely. (Ga.) 


377(2)—-Fire insurer held not estopped by knowledge ‘that insured did not have iron safe, 
from invoking iron-safe clause 


place not exposed to fire. Moore et al. v. Louisiana Fire Ins. Co. of Baton Rouge 
(1,a.) 


(3). Facts putting insurer on inquiry. 


from disease mentioned in warranty in application 





620 


requiring insured to keep books in fireproof safe “or” 


on 


377(3)—-If insured informed insurer’s examining physician of abscess in insured’s back 


when applying for life policy, 


ring to ailment by technical medical name. Brummer vy. National Life & Accident Ins. 
Co. (Mo.) 





§ KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general 
78(1)—-Knowledge of insurance agent as to health of insured is knowledge of company. 
National Iafe & Accident Ins. Co. v. Baker. (Ala.) 
378(1)- Law imputes to insurer notice of 


facts coming to knowledge of agent acting within 

scope of authority in prosecution of life insurer’s business. American Life Ins. Co. v. 
Buntyn. (Ala.) 

378 (1 Chat hail insurer’s local agent was informed before policies were written as to 
ownership of half interest in tobacco insured precluded defense of concealment of in- 
terest. Fidelity-Phenix Fire Ins. Co. of New York v. Henry et al. (Ky.) ‘ 

378(1)--If life insurer or its representative knew state of applicant’s health when contract 
was made, policy was not void though applicant may have misrepresented matters which 
later contributed to her death. Brummer v. National Life & Accident Ins. Co. (Mo.) 

378(1)—-Whether proof showed agent’s duty to report to insurer insured’s violation of fire 
policy held determinable by common law rules of evidence: statute defining who are 
insurer’s agents being inapplicable. Agent’s knowledge that insured procured additional 


insurance held not chargeable to insurer Home Ins. Co. v. Lake Dallas Gin Co. 
et al. (Tex.) 





378(1)- Knowledge or acts of any person other than those named in insurance contract 
as empowered to modify it. shall not bind insurer nor constitute waiver of contract 
provisions. Gill et al. v. Mutual Life Ins Co. of New York. (U. S.) : 

SO Insured was bound bys representations in application that answers were truthful, 


notwithstanding any knowledve agent and physician might have had aliunde application. 

Phillips Morefield et al. v. Southern States Life Ins. Co. of Alabama. (U. S.) 
(2). Who is agent of insurer. % ; 
378(2) Where liability insurer habitually accepted applications from another company’s 
ent, stamped such person’s name on policy as agent, which also appeared on identifi- 
cation card issued to insured, and billed such person eae premiums on policies procured 
hy him. he was company’s agent, not insured’s so that the knowledge was chargeable 

to insurer. Creech v. Massachusetts Bonding & Ins. Co. (Va.) 


378(2)—-Insurer’s representative and one who brokered automobile liability 


policy to him 
were 


both insurer's agents under statute, and their knowledge of cancellation of former 
policies and payment of losses thereunder to insured was insurer’s knowledge. Susch- 
nick yv. Underwriters Casualty Co. et al. (Wisc.) 

(3). Nature of agency and authority of agent. 


78(3) Knowledge: of life insurer’s local agent. authorized only to solicit insurance, deliver 


policies, and collect premiums, that insured was not in good health when policy was 
delivered as required by policy, held not imputable to insurer. Southern States Life 
Ins. Co. v. Dunckley et al. (Ala.) : ; 

378(3)—Soliciting agent's knowledge acquired in connection with application for and 
issuance of insurance is imputable to insurer. Green v. Phoenix Ins. Co. of Hart- 
ford. (Ta.) ans ; 

378(3)—Knowledge by agent, with plenary power to sell insurance and collect. premiums 
and prepare, countersign, and deliver policies, of existence of mortgages, must be 
imputed to fire insurer. Wolpers v. Globe & Rutgers Fire Ins. Co. (Mo.) 


378(3)—-Where general agent, whose countersignature was final act that consummated health 
and accident insu 





inee contract, acted with full knowledge of insured’s prior injury, 
agent’s knowledge held imputed to insurer. Commercial Casualty Ins. Co. y. Hamrick. 
(Tex.) 

378(3)-—Notice of any matter affecting risk involved and required to be placed in applica- 


tion, to insurance 





agent who has authority to solicit business, 
cations, collect and transmit. premiums, and deliver policies, is notice to insurer who 
cannot deny liability on policy because of agent’s fraud, neglect, or failure to inform 
insurer of such matters. Washington Nat. Ins. Co. v. Brock. (Tex.) 
$ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY 
UNDER HIS DIRECTION. 
(1). In general. 
379(1)-Where through fraud, mistake, or negligence of insurance agent in filling out 
application, insured’s truthful answers are incorrectly transcribed, insurer is estopped 
to assert their falsity. Washington Nat. Ins. Co. v. Brock. (Tex.) ‘ 
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(4). Life and accident insurance. 
379(4)—-Insured made no false or fraudulent representation, in absence of collusion, where 
life insurance agent did not ask question, but wrote answer as though he had done so. 
National Life & Accident Ins. Co. v. Baker. (Ala.) 
379(4)—-Signing without reading application prepared by insurer’s agent does not present 
willfully €alse and intentionally misleading misrepresentation, such as would avoid stand- 
ard life policy. Hafner et al. v. Prudential Ins. Co. of America. (Minn.) 
379(4)—Insured’s medical examination report warranting statements therein as true, con- 
taining false statements entered by insurer’s agent and medical examiner, and signed by 
insured without reading it, held binding on insured, barring beneficiary’s recovery on 
life policy. Applebaum v. Empire State Life Assur. Soc. (Pa.) 4 
379(4)—-Life insurer was estopped to complain of alleged misstatements in application, 
where evidence showed that alleged misstatements were written by insurer’s agent. First 
Texas Prudential Ins. Co. v. Smith. (Tex.) 
(5). Good faith of insured. 
379(5)—In absence of insured’s knowledge that agent did not write into application infor- 
mation which insured gave agent, insured could assume agent «acted honestly with 
principal. American Life Ins. Co. vy. Buntyn. (Ala.) 
379(5)—-One who signs application for insurance without reading it, when he might have 
done so, will be held to have read it. Presumption that one signing insurance applica- 
tion read it is not restricted to discovery of limitation of agent’s authority, but appli- 
cant is presumed to know all that reading of application would have revealed. Apple- 
haum v. Empire State Life Assur. Soc. (Pa.) 
379(5)--Insured need not have read application to ascertain if insurance agent correctly 
wrote his truthful answers therein though application recited that falsity of answers 
bars recovery on policy. Washington Nat. Ins. Co. v. Brock. (Tex.) 
379(5)—Application which contained insured’s answers to medical examiner and in which 
insured declared that answers were true, placed duty on insured of seeing that true 
answers were properly recorded. Rockford Life Ins. Co. v. Tschiedel. (Tex.) 
(8). Guaranty and indemnity insurance. 
379(8)—That application for automobile liability policy contained false answers to questions 
as to cancellation of former policies and payment of losses thereunder to insured, held 
not to void policy where insurer’s representative and one who brokered insurance to 
him knowingly inserted such false answers in application which insured did not sign. 
Suschnick v. Underwriters Casualty Co. et al. (Wis.) 
381. FORM AND REQUISITES OF EXPRESS WAIVER. 
3 ORAL WAIVER 
Parel waiver of clause of policy is valid, though applicant, agrees that no statements 
made nor information furnished shall be binding upon insurer unless written into policy 
Collins v. Home Ins. Co. of New York. (Pa.) 1983 
§ 386. —— WAIVER OF PROVISIONS OF POLICY AS TO MODE OF WAIVER. 
386—Stipulation in fire policy forbidding waiver of provisions except by writing attached 
to policy could be waived by subsequent agreement or conduct. Home Ins. Co. v. 
Lake Dallas Gin Co. et al. (Tex.) ae eae oe was 304 
388. IMPLIED WAIVER IN GENERAL. 
(1). In general. 
388(1)—Insurer, having agreed with insured to accept surrender of original life policy and 
issue new policy in reduced amount extended beneficiary’s time to pay premium on old 
policy until attempted change was brought to her notice. Ruckenstein v. Metropolitan 
Life Ins. Co. (N. Y.) 584 
J88(1)—-To constitute “waiver” of clause ef policy, there should be shown official act or de- 
claration by insurer during currervey of time, dispersing with cliuse. something from 
which assured might reasonably inter that insurer did not mean to insist upon clause 


Collins v. Home Ins. Co. of New York (Pa.) 1083 


(2). Statements of officers or agents. 
388(2)—-Assurance by insurer’s general agent that policy continued in effect notwithstand- 
ing conveyance of insured property to mortgagee, and reliance thereon, held waiver of 
breach of condition, precluding forfeiture as against mortgagee. Hartford Fire Ins. Co. 
v. Aaron. (Ala.) 
388(2)-—-That insurer’s superintendent of agencies approved application for additional insur- 
ance, but when insured objected to increased premium rate told him to obtain insurance 
from another company, established that insurer waived restriction requiring consent for 
additional insurance to be indorsed on original nee Phoenix Mutual Life Ins. Co. 
v. Central States Fire Ins. Co. (Kan.) 
(3). Acts and conduct of insurer or agents in " general. 
388(3)—-Failure of insurer to make defense hefore justice of peace in action to recover 
disability benefits under life policy held not waiver of right to rescission for false 
representation in application. Penn Mut. Life Ins. Co. v. Hartle et al. (Md.) 
88(3)-When insurance agent with power to bind insurer and with full knowledge of facts 
does unequivocal : ct showing irtertion to treat policy as valid after date on which unde 
its terms would bave hecome forfeited. such conduct waives forfeiture provision. New 
York Underwriters Ins. Co. v. Brittain et al. (Tex.) 1998 
(4). Custom and course of dealing as to payment of premiums. 
388(4)——-Test whether life insurer waived forfeiture for nonpayment of premium on due 
date was whether insurer’s conduct induced insured to believe payment within reason- 
able time after due date would be accepted, and had acted accordingly, and that, 
until some notice was given more specific than those given, forfeiture would not be 
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insisted upon. Life insurer accepting payments late in previous months, inducing insured 


to believe late payment would be received in discharge of installment, waived provisions 
respecting forfeiture until specific notice was given. Where life policy premium was 
due July 15th, but insurer by course of dealing led insured to believe payment within 
reasonable time after 15th would discharge premium, and insured mailed premium on 
July 23d, parties having made mailing method to be used, and premium was re¢eived on 
the 24th, when insured’s death occurred, payment was made before death. Nelson v. 
National Guaranty Life Co. (Calif.) ; 
388(4)-—-Forfeiture provision in policy may be altered by subsequent ‘custom or course of 
dealing between parties. When prompt payment of monthly disability life policy pre- 
miums becomes exception rather than rule without insurer’s objection, contractual pen- 
alty for delay is waived. Insurer’s customary acceptances of monthly disability life 
policy premiums after lapse of grace period, held waiver of forfeiture provision of 
policy, notwithstanding receipts for two last premiums specified they were accepted 
according to forfeiture clause. American National Ins. Co. v. Davidson. (Tenn.) 
388(4)--Custom or usage may justify particular method of making payments of life policy 
premiums, but such custom or usage must be shown to exist. Tllinois Bankers Life As- 
surance Co. v. Payne (Tex.) er ; 
388(4)-—-Acceptance of belated premiums through duly authorized agent and apparently keep- 
ing policy in force for period covered thereby constitutes waiver by insurer of prompt 
payment of subsequent premiums within range of dates of accepted belated premiums. 
Wolfe v. Ohio State Life Ins. Co. (W. Va.) . 
(5). Guaranty and indemnity insurance. 
388(5)—Liability insurer sued on judgment against insured waived insured’s failure to 
co-operate as provided in policy by not being present at trial, where insurer who con- 
ducted insured’s defense made no formal application for continuance and conducted 
defense until end of trial. Goergen v. Manufacturers’ Casualty Ins. Co. (Conn.) 
388(5)—In suit against insurer on judgment against insured, insurer could not defend on 
ground that insured viclated terms of liability policy by having insured’s personal 
attorney enter his appearance, where insurer later assumed charge of case. Peters v. 
Sturmer et al. (Mich.) ee hrs i 
388(5)- -Insured’s breaching co-operation clause by falsely admitting negligence to injured 
person's attorneys held waived as against injured person by indemnity insurer’s defend 
ing injured person's suit against insured. Indemnity Co. of America v. Pitts et al. 
(Tex.) . ate ° 
S88(5) -Liability insurer held not estopped to deny liability by defending action against 
unlicensed person driving automobile with owner’s permission. Bowen v. Soucy et al. 
CU. S$.) ‘ - : : Sor 
388(5)—-Insurer was estopped to deny liability where with knowledge that truck causing 
injury was used for purposes not permitted by policy, it took without reservation. 
exclusion charge of defense of certain claims and settled them. General Tire Co. of 
Minneapolis v. Standard Accident Ins. Co. (U. S.) 
& 


§ 389. ISSUANCE ANI) DELIVERY OF POLICY WITHOUT OBJECTION. 

(1). Breaches existing at time of issuance or delivery in general. 
389(1)—Insurer’s knowledge at time of delivery is waiver of known ground of invalidity 
of policy. Hanover Ins. Co. of New York v. Stevenson. (Tex.) 

389(1)—-Where general agent, whose countersignature was final act that consummated health 
and accident insurance contract, delivered policy with full knowledge of facts on which 
its validity could be disputed, insurer could not rely on such facts as ground of 
ivoidance. Commercial Casualty Ins. Co. v. Hamrick. (Tex.) 

(2). Conditions as to title. 

389(2)- Fire insurance agent's knowledge, when he issued policy, that insured did not own 
lot on which building insured was situated, estopped insurer to plead policy provision 
voiding policy if insured did not own land as defense. American Ins. Co. of City of 
Newark, N. J. v. Maddox. (Tex.) 

(3). Conditions as to incumbrances. 

389(3)—Insurer issuing fire policy without inquiring concerning incumbrances did not 
thereby waive provision forfeiting policy if property was mortgaged. Peterson v. 
Pacific Fire Ins. Co. of New York. (La.) 

(4). Condition as to other insurance. 

389(4)—-Fire insurance agent’s knowledge at time policy was issued that insured was carry- 
ing more insurance than policy provision permitted held to estop insurer to assert 
breach of policy provision as defense. Where fire insurance agent issued policy know- 
ing that insured carried more insurance than policy permitted, and issued renewal 
policy without request and without making inquiries, retaining policy in his possession, 
insurer held chargeable with knowledge of other insurance carried, and estopped to 
assert defense of breach of renewal policy provision limiting additional insurance. 
American Ins. Co. of City of Newark, N. J. v. Maddox. (Tex.) 

(5). Subsequent breaches in continuation of existing conditions. 
389(5)—-Generally, taking of policy in renewal of prior policy known to insurer to exist 


is not procurement of “other contract of insurance,’ but merely continuation of 
existing contract, within policy provision voiding policy if insured procured ‘‘other 
contract of insurance.” American Ins. Co. of City of Newark, N. J. v. Maddox. 
(Tex.) 7 
(6). Knowledge of intent to violate conditions. 
389(6)—-Moving insured household goods precluded recovery on standard fire policy, not- 
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withstanding soliciting agent agreed policy would cover goods after removal planned 

by insured. Garton v. Phoenix Ins. Co. of Hartford, Conn. (lIa.) . 

389(6)—Generally, mere notice to fire insurance agent of insured’s intention to take addi- 
tional insurance, in violation of policy, does not estop insurer from setting up breach 
of provision limiting additional insurance. Fire insurance agent’s notice of insured’s 
intention to take additional insurance, in violation of policy, where agent consents to 
taking of additional insurance, binds insurer. Westchester Fire Ins. Co. v. Maddox. 


( Tex.) 


676 


(8). Renewal without objection. 

389(8)—-Where insured building was rendered untenantable by first fire, which was known 
to insurer when reducing policy amount, and later fires occurred before building was 
restored to tenantable condition, insurer held not entitled to invoke 10-day vacancy 
clause. Hanover Ins. Co. of New York v. Stevenson. (Tex.) pate wer 

(9). Life and accident insurance. 

389(9)—-Insurer held estopped from relying on treatments received by insured from osteo- 
path as violation of economic adjustment policy, where insurer’s agent and examining 
physician had full knowledge of treatments when policy was issued. Barnes v. 
Equitable Life Assur. Soc. of United States. (N. C.) : 432 

389(9)—-That employee was 61 when group insurance certificate was issued covering em- 
ployee’s life held not to estop insurer from relying on provision excepting from total 
disability benefits any employee over 60. Mclain v. American Glanzstoff Corporation 


et al. (Tenn.) 
§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 
POLICY. 
390-—-Where breach of condition in fire policy occurs before loss, and insurer or general 
agent has knowledge thereof, failure to assert forfeiture within reasonable time con- 


stitutes waiver. Hartford Fire Ins. Co. v. Aaron. (Ala 
§ 391. ADMISSION OF LIABILITY ON POLICY. 
391—Automobile liability insurer’s admission of liability for medical and surgical charges 
did not constitute estoppel or waiver, precluding insurer from denying liability on de- 
fault judgment against assured. Snyder v. National Union Indemnity Co. (U. S$.) 
§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 
MENTS. 
(1). In general. 
392(1)—Life insurer, demanding and accepting two annual premiums with full knowledge 
of breach of policy provision that policy should not take effect until payment of first 
premium while insured was in good health, held to have waived, or was estopped to 
assert, such breach, precluding cancellation of policy. Southern States Life Ins. Co. v. 
Dunckley et al. (Ala.) 
392(1)—That liability insurer retained premiums collected for period embracing date of 
accident held not waiver of insurer's right to deny liability on ground property 
right in automobile had passed prior to accident. Insurance company’s retention of 


unearned portion of premiums does not prevent claim of forfeiture of policy, where 
loss has occurred before company acquires knowledge of ground of forfeiture. Peterson 
v. Universal Automobile Ins. Co. (Ida.) 340 
392(1)-—-Insurer retaining premium held not precluded from claiming invalidity of fire 
policv where insurer had no knowledge of violation of conditions until after loss. P 


Green v. Pheenix Ins. Co. of Hartford. (Ta.) 285 


392(1)—-Fire insurer waived forfeiture for failure to pay second anm: scep 
ing and retaining partial payment and leading insured to believe that policy was still in 

Beebe v. Michigan Bankers’ & Merchants’ Mut. Fire Ins. Co. (Mich.) 454 

392(1)——Insurer’s acceptance of part of premium on life policy which it could have applied 

ind thereby prevented forfeiture introduced element ppel, and constituted valid 

consideration for waiver of punctual payment of balance of premium on date fixed in 


\ Equitable Tife Assur Sk f the United States. 
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extension agreement. Jordan 
( «<) 
92(1) Insurer, without knowl 
for ] in title 
ancel policy after 
v. Stamps et al. (Tex 
(6). Demand and acceptance after loss, 
392(6)—-Insurer’s receipt and retention of past-due and unearned premiums after fire and 
with knowledge of breach of condition against mortgage foreclosure, rendering policies 
void held waiver of breach. Glens Falls Ins. Co. et al. v. Bendy et al. (Tex.) 146 
(9). Demand or acceptance on condition. 
392(9)--General rule is that where acceptance or retention of life policy premiums is on 
condition there is no waiver where condition is not fulfilled unless condition itself is 
waived. The Praetorians v. Krusz. (Tex.) 
(11). Offer to return. 
392(11)——Insurer waived representations in application for life policy. where, after obtaining 
knowledge that insured was not good risk, it accepted premium from beneficiary to 
continue policy in force to specific date, insured died in interim. and there was no 
legal tender of premiums until more than three years after insurer had obtained such 
knowledge. Offer to send check for unused assessment in mutual life company, if 
beneficiary would return policy, was not legal tender of premiums. Macan v. Missouri 
Mut. Ass’n. (Mo.) 424 
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§ 393. CONSENT TO ASSIGNMENT OF POLICY. 

‘93. Where purchaser of insured premises delivered fire policy to insurer’s agent for pur- 
pose of transferring policy to purchaser's name, and agent redelivered policy to pur- 
chaser’s attorney, insurer consented to assignment of policy, rendering it immaterial 
whether policy issued to insured had become void for breach of its terms. That insurer’s 
agent insisted upon reducing $2,000 fire policy to $1,500 before accepting assignment did 
not preclude creation of new insurance contract between insurer and purchaser of in- 
sured premises, where agent returned policy to purchaser without change. In action on 
fire policy by assignee who purchased insured premises facts held to show waiver by in- 
surer of forfeiture provision voiding policy by reason of assignment before loss. New 
York Underwriters Ins. Co. v. Brittain et al. (Tex.) ‘ 1098 

§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

395—-Insurer waives exception to automobile theft policy of loss, where insured gives pos- 
session of automobile to theft by denying liability on other grounds. Insurer waived 
defenses of mortgage or other lien vitiating automobile theft policy and insured’s 
voluntary surrender of possession of car to thief by denying liability because of false 
statement in application as to cash payment on price of car. Home Ins. Co. of New 
York v. Scharnagel. (Ala.) ‘ ah 

395—Insurer, after denying liability solely on ground that employee was not totally and 
permanently disabled within group life policy, could not defend action on ground that 
employer had not exercised option provided for in total disability rider. ? 
Equitable Life Assur. Soc. of the United States. (Nebr.) 425 

§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. i ? 

397—-Conducet of insurance adjuster employed by insurer under automobile fire and theft 
policy to adjust loss held to show recognition of liability for loss to owner of automo- 
bile who was not named in policy. Elliott v. Bankers’ & Shippers’ Ins. Co. of New 
York. (Kans.) See : ; 

397--Where fire insurer's adjuster investigated loss, making no objection to payment on 
account of mortgages or other insurance, and insurer did not tender premiums 
paid until long after suit was instituted, insurer was estopped to insist upon forfeiture 
because of mortgages or other insurance. Wolpers v. Globe & Rutgers Fire Ins. Co. 
(Mo.) 


715 


Hamblin v. 


348 


oo 
” 
4 


397—-Insured being obligated by fire policy to collaborate with adjuster to ascertain loss, 
labor, and expense of collaboration held no basis for estoppel preventing insurer from 
claiming forfeiture. Insurer being obligated to determine fire loss, adjustment agree- 
ment forbidding waiver thereby of rights under policy held without consideration, and 
did not preclude insured from claiming waiver of violations of policy. Adjuster’s 
investigating loss notwithstanding insurer’s knowledge that insured had violated fire 
policy waived forfeiture. Home Ins. Co. v. Lake Dallas Gin Co., et al. (Tex.) 304 

§ 399. PAYMENT OF LOSS. 

3 


99 Insurer accepting divorced husband’s proof of loss and paying him half of amount of 
fire policy on community property in full settlement of his claim waived forfeiture of 
policy for change in title to property by divorce decree. Insurer paying insured half of 
amount of fire policy on personalty owned by him and his divorced wife waived for- 
feiture of policy for change in title by divorce decree. British General Ins. Co., Ltd., 
of Trondon, England vy. Stamps et al. (Tex.) : Scigessc ; oo 

Insurer paying insured half of amount of fire policy on personalty owned by him and 

his divorced wife waived forfeiture of policy for change in title by divorce decree. 

British General Ins. Co., Ltd., of London, England vy. Stamps et al. (Tex.) 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 


400—Incontestability clause of life policy will be given full force. T.ife policy condition 
that in case of misstatement in insured’s age, amount payable should he based on 
insured’s correct age held yot affected by incontestability clause. Taylor v. Unity 
Industrial Ins. Co. (Ta.) : : ; 


\ ci ; z ae .. 247 
Under life policy and supplemental agreement incorporating double indemnity and 
liability features, part of supplemental agreement relatine to disability 

divisible and subject to rescission without affecting other 
notwithstanding incontestable clause, 


399 


400 


features held 
parts of insurance contract, 
inapplicable to supplemental agreement. Under 
supplemental agreement incorporating disability features in life insurance policy, waiver 
of premiums on insured’s total disability held part of disability benefits to which one 
year incontestability clause was inapplicable, and, therefore. rescission of disability 
provision included rescission of agreement to waive premiums. Penn Mut. Life Ins. 
Co. v. Hartle et al. (Md.) ‘ 566 
400-—Provision making life policy incontestable after being in force for two vears held en- 
forceable, notwithstanding insurer’s deviation from standard statutory provision. Pro- 
vision of life policy for incentestability after policy has been in force for two years 
rendered policy incontestable after two years from issuance, though insured died before 
two-year period expired. Shannon v. Metropolitan Life Ins. Co. (N. Y.) 
Phrase “in force,” in statutes relating to internal administration of insurance companies 
and their relations with insurance department, held not to control construction of such 
words in incontestable clause. Where life policy provided it should be incontestable 
after it had been “in force” for two years, and insured died within, and action on 
policy was brought after expiration, of that period, policy was incontestable. Kocak 
et al. v. Metropolitan Life Ins. Co. (N. Y.) 


Where life policy excepting incontestability for double 
vearly charge for double 


400 


ae 6 5 262 
400 indemnity and disability showed 
indemnity and disability benefits, insurer could, on tender of 
aggregate of charges received, rescind disability and double indemnity clauses for 
fraud. Chambers v. New York Life Ins. Co. (N. Y.) 
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provision making life policy incontestable after it had been in force “during life 
of insured” for two years, policy held contestable where insured died within 1. 
months after issuance of policy. Palmer v. John Hancock Mutual Life Ins. Co. 
(N a 
Generally, after passage of time stipulated in incontestability clause, life insurer can- 
not contest policy on ground of fraudulent representations of insured. Incontestability 
clause prevented life insurer, after expiration of time prescribed therein, from con- 
testing liability on ground that insured and insurer’s agent conspired to give false 
statements as to insured’s health. Incontestability clause did not preclude life insurer 
from contesting liability on ground that person other than insured named in_ policies 
took physical examination for such policies. Maslin v. Columbian Nat. Life Ins. Co. 
(U. S.) 
XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE. 
§ 402. MARINE RISKS IN GENERAL, 
402~-Whether ocean carrier was negligent within policy insuring merchandise against loss or 
damage through carrier’s negligence must be measured by carrier’s duty. Policy insur- 
ing goods shipped against ocean carrier’s negligence must, in absence of specific re- 
strictions in policy respecting kind of negligence, be assumed to have been issued with 
reference to duties carrier had assumed by placing fruit shipped in refrigerator. Smith 
v. Switzerland Ins. Co. of Zurich, Switzerland. (N. Y.) 
-Policy insuring molasses in bulk including risk of “loading’” and vnloading, and acci- 
dent to “conveyance.” covered loss by escape from broken section of pipe line leading 
from storage tan © valve at dock. Dunbar Molasses Corporation v. Home Ins. Co. of 
New York cl 5.) 
§ 411 COLLISION AND LIABILITY THEREFOR. 
411--Tower’s liability policy covered assured’s liability for loss of cargo of barge towed 
by tnsured tug. Warranty in cargo insurance and carrier’s liability policy that assured 
would assume no liability not imposed by law held not violated by issuing bill of lading 
whereby assured assumed liability for its own negligence; where policy also provided 
that ass i should not be prejudiced by negligence clause in bills of lading. Carrier’s 
liability insurer held liable for loss of cargo of barge because of 


400 


tug’s negligence to 
extent that it was not covered by tower's liability policy, though assured owned both 
i and tug. Marine Transit Corporation v. Northwestern Fire & Marine Ins. Co. 
a}. 
INSURANCE OF PROPERTY AND TITLES. 


418 LIMITATIONS OF RISK AS TO PLACE. 
419 SITUATION OF PROPERTY INSURED 
Fire policy, insuring personal property while contained 
elsewhere did not cover wearing apparel, linens, 
for laundering in washhouse on same premises 
Co. of New York et al. v. Rothwell. (Tex.) 
421 FIRE 


2 
n 


( 
s 
g 
4 


in particular dwelling and not 
towels, etc.. burned while temporarily 
is dwelling. United States Fire Ins. 


could not recover on fire policy for damage by smoke and soot, caused by 
x trom oil burning furnace: such damage being direct, proximate result of 
ntentional fire. Sclomon et al. v. United States Fire Ins. Co. of New York. (R. 1.) 

2 EXPLOSION 


Iusurer was bound by clause covering all damage caused by explosion and modifying 
‘ondition of fire policy excluding loss from explosion. Explosion which occurred in 
ice im house was covered by fire policy clause protecting insured against loss 
explosion resulting from hazards inherent in occupancy of dwelling. Sargent v. 
anics Ins. Co. of Philadelphia. (Ta.) 
onstitute ‘“‘explosion’’ defined by policy as sudden “rupture,” of boiler, extremely 
loud noise is not essential Travelers Indemnity Co. v. B. & B. Ice & Coal Co. (Ky.) 
424. ACCIDENT. 
Evidence that insured’s automobile left road, plunged into waters of river, and sank 
to bottom thereof showed ‘‘collision’”’ with another “object” permitting recovery under 
automobile collision policy Ringo v. Automobile Ins. Co. of Hartford, Conn. (Ore.) 
Phat insured’s wife operating automobile was negligent held not to prevent recovery 
idemnifying against damage resulting from ‘‘accidental collision or upset.” 
“Accident” within automobil collision policy. connotes event which occurs without one's 


rresight o1 xpectation. and does not exclude negligence. American Indemnity Co. vy. 
Tamison ( Tex.) 


re issu 


volicy it 


connected by chains between themselves and steam shovel as precaution against 
mishap. were not engaged in “towing” within exception to policy insuring 
ist accidental collision or upset. Trucks connected by chain between themselves and 
steam shovel merely as precaution against mishap were not “maintained for tow- 
within exception to accidental collision or upset policy. Universal Automobile Ins. 

Noel. (U S.) 

425. THEFT. 

Where outer door of safe was opened by manipulation of combination and lock of 
inner door, locked by key, \ broken, loss of money held protected by burglary policy 
wering “loss * * oceasion by * * * felonious entry by actual force and 
violence * * * while safe * * * is duly closed and locked by at least one com- 
bination or time lock.’’ Vailsburg Motor Corporation v. Fidelity & Casualty Co. (N. J.) 


1217 


1030 


1147 








425 
































s 
3 








435 



























































































































































































































































































































































rs 
wn 





























435 









































































































































435 




















(©) 


435- 


The Insurance Law Journal, Vol. 81 


-Where burglary insurance covered property owned by assured or any permanent 


men- 
ber of household who did not pay board or rent, assured could maintain suit for dia- 


mond brooch and linen owned exclusively by his wife. Fleischer v. Maryland Casualty 
Co. (Pa.) 


Sen ghe ached a oarstans ah dnote peta 205 
GUARANTY AND INDEMNITY INSURANCE. 
430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EMPLOYE. 
430—Policy protecting insured against loss by forgery or alteration of checks held not to 
cover situation where drawer raised check after obtaining insured’s indorsement thereon. 7 
Frederick Hotel Co. v. National Surety Co. (W. Va.) 218 
435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 
Where neither jitney bus liability policy nor ordinance, specified route of jitney bus, 
accident occurring while insured was on way from home in city to bus route held 
covered by policy. Smith v. California Highway Indemnity Exchange. (Cal.) 949 
—Use of automobile for business purposes constituted breach of liability policy limiting 
use for private pleasure only, and prevented recovery of indemnity from insurer. 
Peterson v. Universal Automobile Ins. Co. (Ida.) ........ 340 
That borrower could not have got automobile back to insu 


red at 11 o'clock as agreed 
held not to avoid permission under which he drove car when accident occurred at 10:30 
o'clock, as respects right of his guest to recover under indemnity policy covering driver 
with insured’s permission. Theriot v. Tassin et al. (La.) 

Where runway motor cycle causing damage to third party’s premises was not covered 
by policy, insurer was not liable though such motorcycle had been purchased to_re- 
place motorcycle covered by policy and was subsequently covered by rider to policy 
Kissgen v. Continental Casualty Co. of Indiana et al. (La.) 72 
One given permission to use another’s automobile for his own purposes temporarily 
was using it with owner’s permission within automobile liability policy at time of striking 
pedestrian while driving other young men to railroad depot after taking girl hom 
from dance. which was his primary purpose in borrowing car. Automobile liability 
policy excepting liability while automobile was being used for other purposes than 
“pleasure and business” afforded protection to any one lawfully using car with owner's 


permission for either owner’s or borrower's business or pleasure. Zuvich vy. Balley 
et al. (La.) 




















059 
Automobile liability policy under Massachusetts Compulsory Motor Vehicle Liability 
Insurance Act did not cover accident occurring in) New Hampshire. Provision of 
Massachusetts compulsory automobile policy that extraterritorial coverage shall not apply 
when motor vehicle is used to carry passengers for consideration held not limited to 
transportation of passengers by common carrier or habitually or as business. Whenever 
contract, based on valuable consideration, has as its main purpose carrying of passen 
gers, automobile liability insurer under policy precluding liability if passengers are cat 

ried for consideration is not liabie for occurrences during journey covered by contract. 
New Hampshire compulsory automobile lability statute held applicable only. to required 

or compulsory policies issued in New Hampshire New Hampshire compulsory autem 

bile liability statute permitting recovery though automobile is used to carry passengers 

for consideration held net “specific statutory provision’ annulling exclusion clause 
Massachusetts compulsory policy with extraterritorial coverage. precluding recovery 
where automobile is used to carry passengers for consideration. under provision in policy 
that special statute in any state shall ersede exclusions Sleeper v. Massachusetts 
Bonding & Ind. Co. (Mass.) 1139 


Insurer issuing automobile liability policy for benefit of service car association and 
individuals whose names appeared in indorsements to policy could not be compelled to 
pay judgment recovered against husband driving service car, where he was not named 

in indorsements, notwithstanding wife who allegedly owned car driven by husband was 
named in indorsements. Newbill vy. Union Indemnity Co. (Mo.) : 737 
Driver instructed by insured employers io keep truck in his yard held unauthorized 

to 


use truck to remove rubbish from yard, precluding recovery on policy by plaintiff 
injured by truck. 








Nicholas v. Independence Indemnity Co. (N. J.) 353 
Husband’s cause of action for loss of injured wife’s services is not action for “bodily 
injuries” within liability policy. Clark v. Globe Indemnity Co. (N. Y.) 356 
Statute held to render insurer liable for full indemnity provided by automobile Jia- 
bility policy, at least for benefit of person injured by negligent operation of auto- 
mobile, notwithstanding clauses of policy seeking to transfer statutory liability stat 
to insured. Father held entitled to recover for loss of services of infant son under 
iutomobile liability policy insuring against “bodily injuries’ and ‘‘personal injuries.” 
Bakker et al. v. Etna Life Ins. Co. of Hartford, Conn. (N. Y.) 74 
One operating borrowed autemobile at time of collisien causing damages, for which ly 
ments. satisfied by liability insurer were recovered, held not insured relieved from re 
imbursine insurer. even if financial responsibility law applied American Lumbermen’s 
Meatual Casualty Co. of MHlinois v. Trask. (N. Y.) 1142 
Where owner permitted third person to use automobile for latter’s pleasure and while 
so using automobile, third person injured another, insurer under automobile liability 
policy held not liable in garnishment proceeding based on judgment obtained against 
third person. Ohio Casualty Ins. Co. v. Goodman. (Okla.) 749 


Insured’s failure to paint letters “O. P. S. C. Permit No. —————” on ‘Anywhere 
For Hire’ car, as required by law. did not release liability insurer from liability. Rider 
attached to liability insurance policy waiving description of vehicle covered held to 
supersede all conditions and exceptions, except legal liability of insured ‘‘Anywhere 
For Hire” carrier. Duffy v. Oregon Automobile Ins. Co. (Ore.) 
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Injuries sustained by person while being carried on stretcher from house to insured’s 

ambulance, before reaching ambulance, held not within liability policy obligating insurer 

to defend even groundless suits for injuries resulting from ownership, maintenance, op- 

eration, or use of automobile so as to permit insured to recover expenses of defending 

injured party's suit J. H. Hinton & Son v. Employers Liability Assurance Corp., 

Itd. (Tenn.) 1145 
435—Automobile owner may give another “permission” or ‘“‘consent” to use automobile so 

as to make liability insurer liable, even though such person is operating automobile in 

violation of law at time of accident. Neither owner permitting unlicensed person to use 

automobile on condition that car be driven by licensed driver, not owner’s liability 


insurer, were liable for negligence of such unlicensed person in driving automobile. 
Bowen v. Soucy et al. (U.S.) , 


435—“Jitney” used by stevedoring company to h 
mobile or self-propelled vehicle” within public liability policy. Independence Indemnity 
Co. v. W. J. Jones & Son, Inc. (U. S.) fee us sa es aed 
435—Where liability policy provided that truck was to be used for commercial purposes only, 
policy did not cover use of truck as service truck. General Tire Co. of Minneapolis 
v. Standard Accident Ins. Co. (U. S.) 
$35-—-Insurer held not liable for injury to passenger on truck driven by owner's em- 
ployee, where liability limited use of commercial vehicle to business and incidental 
pleasure use for named assured’s family Automobile liability insurer’s liability was 
contractual, and must be determined by terms of policy. Snyder v. National Union 
Indemnity Co. (U. S.) 1132 
435-—Phrase, “carrying of passengers for a consideration,”’ in automobile liability insurance 
policy excluding liability for injuries inflicted while automobile was being used for 
such purpose, means transportation of persons under such conditions that operator owes 
them duty of carrier for hire. Meaning of word “passengers” in automobile liability 
insurance policy, excluding liability for injuries inflicted while automobile is being used 
to carry passengers for consideration, held not limited to persons transported in public 
conveyances. Cartos v. Hartford Accident & Indemnity Co. (Va.) , 
435—Consent by garage to prospective buyer’s driving automobile held not to create 
liability against garage within automobile liability policy. Extended coverage under 
automobile liability policy, under statute, held inapplicable to public automobile 
garage and repair shops. Where prospective buyer was using automobile for his own 
purpose, and public garage, owner of automobile was absolved from liability for buyer’s 
negligence, insurer under automobile liability policy issued to garage held not liable. 
Mauel v. Wisconsin Automobile Ins. Co.. Ltd... Mutual. (Wis.) 
435—-Automobile insurer was not liable for negligent injury of another by delivery boy 
using employer's truck for own purposes. where truck was insured only for commercial 
use in insured’s business. Bohnsack v. Huson-Ziegler Co., Inc., et al. (Wisc.) 
$ 437. WRONGFUL ACTS OF INSURED. 
437—Plaintiff injured by automobile driven by unlicensed minor son of insured could not 
recover against insurer under statute requiring policy to insure owner against liability 
for injuries resulting from persons legally sing or operating automobile with owner's 
express or implied permission, where policy, which was not compulsory, excluded 
insurer’s liability for loss while automobile was operated by person under age fixed by 
law for automobile drivers. Letson v. Sm Indemnity Co. of New York. (N. Y.) | 
437—Provision in automobile insurance policy under seal, rendering insurer not liable 
where automobile is being driven by person under 16 years of age, held not invalid 
for lack of consideration. Basketeria Stores. Inc. v. Public Indenmity Co. (N. C.) 
LIFE INSURANCE. 
SUICIDE. 
—— IN GENERAL. 
(1). In general 
445(1)—-Life policy providing that if insured whether sane or insane committed suicide 
within year from date of policy, liability of insurer should be limited to premiums paid 
implying full liability if insured committed suicide after year, held not against public 
policy. Administrator of husband’s estate was not precluded from recovering on life 
policy wherein wife was beneficiary on ground that because husband killed wife 
ind committed suicide. state was submitted as beneficiary where under policy insured 
could change beneficiary at any time. Allegheny Trust Co. v. State Life Ins. Co. (Pa.) 
448. DEATH CAUSED BY BENEFICIARY. 
Beneficiary killing insured is disqualified from receiving proceeds of life policy. Where 
policy insuring joint lives of husband and wife was payable on death of either to 
survivor as beneficiary, personal representative of wife murdered by husband could 
recover proceeds of policy. Merrity et al. v. Prudential Ins. Co. of America. (N. J.) 
(E) ACCIDENT AND HEALTH INSURANCE. 
§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAI,. 
(1). In general. 
451(1)—Where accident policy covers injury sustained in specified manner, accident must 
be within stipulation to recover thereon. Inter-Southern Life Ins. Co. v. Foster. (Ky.) 
451(1)—-Statute providing that matters misrepresented by insured must have contributed to 
loss to render policy void held inapplicable to case of one-legged main obtaining “ticket” 
accident policy excepting crippled persons from coverage. Provision of “ticket’’ accident 
insurance policy excluding crippled persons from coverage held reasonable and 
valid. Insured’s failure to disclose loss of leg on applying for “ticket” accident insur- 
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2—-Private Chevrolet 1%-ton motor-driven truck held “priv 


455——-Ifreezing is injurv resulting through 


455—-Wrenched shoulder resulting from attempt to lift sack of 
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ance policy, excepting crippled persons from coverage, held not ‘‘misrepresentation 
made in obtaining or securing of a policy” within statute providing that matter mis- 
represented must have contributed to loss to render policy void. Reed vy. Travelers’ Ins. 
Co. (Mo.) ; 2: 
1(1)—Health policy not covering disability caused by venereal disease imposed no lia- 
bility for syphilis, whether contracted through insured’s voluntary act. or otherwise. 
Ritter v. Equitable Life Assur. Soc. of the United States. (N. Y.) 708 
1(1)—-Where accident policy unambiguously states. as exception from liability, that which 
is simply cause, without reference to possible act or omission which, as regards 
cause, might be either intentional or unintentional, no recovery can be had where such 
cause produces injury or death. Urian vy. Scranton Life Ins. Co. (Pa.) ..... 85 
1(1)—Where unusual combustion in automobile motor forced sudden emission of water 
from radiator, striking insured in the face, insured’s injury held to result from 
“explosion of automobile” within accident policy. Bolich v. Provident Life & Accident 
Ins. Co. (N. C.) a : s 
1(1)—-Death cause, because of idiosyncrasy as to butyn, when physician administered 
butyn to insured in proper amount to lessen pain during proposed preliminary examina- 
tion of posterior urethra, held death from ‘“‘medical’ or ‘“‘surgical treatment’ within 
exceptions of accident insurance certificate. ‘‘Treatment,’’ within clause of accident 
insurance certificate excluding death from medical or surgical treatment from coverage, 
means whatever is usually done to patient or administered to him by skilled physician 
or surgeon in preliminary, main, and final stages of treatment. Order of United 
Commercial Travelers of America v. Shane. (U. S.) 
452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 
Insurance policy, covering injury caused by ‘‘any accident to any private motor driven 
automobile in which insured was riding,’ required that injury causing insured’s death 
be result of injury to automobile. Death of insured, struck by bullet. fired by pro- 
hibition officer at gas tank of automobile, after it passed through rear glass, held not 
within policy covering injury caused by accident to automobile in which insured was 
riding Lite & Casualtv Ins. Co. of Tennessee v. Whitehurst.  (Als.) 
Death of insured, struck by bullet, fired at automobile by deputy-sheriff. after piercing 
rear glass window, held not covered by policy insuring against death from injuries 
caused by accident to automobile. Life & Casualty Ins. Co. v. Whitehurst.  (Ala.) 
Insured’s loss of arm, struck by chute or gate extending from cattle truck passing 
automobile driven by him, held not covered by policy insuring against accidental 
dicahilit istained by disablement of automobile. Tnter-Southern Life Ins. Co. v. 


Foster. (Ky.) 332 
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motor-driven car’ within 

accident pol D iding indemnity for accidental death of insured from collision ¢ 

accident to any “private motor-driven car’ in which insured is riding. Conyard + 
Life & Castaltv In Co. of Tennessee.  &) 

Policy insurit rainst death by collision of or accident to private motor-driven auto- 
mobil pplied to accidental injurv or death from use of motor-driven truck. Life & 
Casualt Ins. Co. v. Cantrell. (Tenn.) 

454. BODILY INFIRMITIES OR DISEASE. 


1 Sunstroke ld “injury’’ not 








“disease” within policy insuring against fatal bodily 
ies rece through external, violent and accidental means. Farmer v. Railway Mail 
Ass'n. (Mo.) 178 
15 EXTERNAL. VIOLENT AND ACCIDENTAL MEANS OF INJURY. 
“external, violent, and accidental means” 
accident policy, only when joined with fortuitous, unusual, unexpected circumstances or 
event. which, operating on cold weather as condition, produces freezing as proximate 


consequence of such fortuitous circumstances. Inter-Ocean Casualty Co. vy. Foster. 
(Ala.) 


within 


tte c ( potatoes held not caused 
by “violent and accidental means” within accident policy. Metropolitan Life Ins. Co. 
v. Tandsman (Del.) 


Death from sunstroke held within policy insuring against bodily iniuries 


resulting 
death. received through “‘exce:nal, violent and accidental means.”’ Farmer v. Rai 
Mail Ass'n. (Mo.) : 






178 
Phrase “as interest may appear,”’ in loss 


payable clause of fire policy, not heing 
ambiguous as to quality 


of respective interests of first and second mortgagees, extrinsic 
evidence was inadmissible. Bank of Rockville Centre Trust Co. v. Baldwin. (N.Y.) 654 
Death caused, because of insured’s unknown idiosyncrasy as to butyn, when butyn, 
normally harmless, was administered to insured as local anesthetic in proper quantity, 
held not death effected through ‘accidental means’ within accident insurance certificate. 
Order of United Commercial Travelers of America v. Shane. (U. S.) 322 
Effect is produced by “accidental means” within accident policy where it is not natural 
and probable consequence of means producing it, and is not ordinarily to be reasonably 
anticipated from use of means or effect which actor did not intend to produce and which 
he cannot he charged with design of producing. Billings v. Continental Life Ins. 
Co. (Utah.) a ; ‘ 
458. INHALING GAS. 
Exhaust from automobile which killed insured, whether single gas or combination of 


gases, constituted “gas” within accident policy exception for death by inhaling gas. 
Lamar v. Towa State Traveling Men’s Ass’n. (Ia.) 
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s 464. INTENTIONAL INJURIES. 

464—Accident policy barring recovery for injuries intentionally inflicted by others pre- 
cludes recovery of injury which indirectly and immediately results from intentional act 
of another, intending to injure insured and which was reasonably foreseeable as direct 
result of act. Accident policy barring recovery for injuries intentionally inflicted by 
others permits recovery where injury was not directly caused by intentional act, but by 


subsequent happening not mtenued or foreseen by assailant. Order of United Commer- 
cial Travelers of America v. Singeltary (Fla.) ; ; 1116 


§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—To fix liability on insurer, accident within contemplation of policy must be proximate 
cause of insured’s injury, even apart from express provisions therein. Life & Casualty 
Ins. Co. of Tennessee v. Whitehurst. (Ala.) 

466—To recover on policy, insuring against olaeas disability sustained by ‘disablement of 
automobile driven by him, held not covered by policy insuring against accidental dis- 
ability sustained by disablement of automobile. Inter-Southern Life Ins. Co. v. 
Foster. (Ky.) 


XIII. Extent of Loss and Liability of Sacues 
(A) MARINE INSURANCE. 


§ 473. VALUE OF SUBJECT-MATTER. 
§ 474. —- IN GENERAL. 
474—Recovery against insurer for molasses lost in loading on ship held value at destination 


less treight which would have been paid. Dunbar Molasses Corporation vy. Home Ins. 
Co. of New York. (U. S.) 


§ 475. —— VALUED POL ICIES. 

475—-Mere statement in marine insurance policy of amount of insurance does not create 
valued policy; the phrase ‘valued at’ bemg usual form of advance stipulation of 
damages. Absent fraud, valued marine policy of insurance is conclusive as to damages, 
since “valued insurance” is only an imstance of stipulated damages. St. Paul Fire & 
Marine Ins. Co. v. Pure Oil Co. (U. S§.) 

478. EXCEPTION OF PARTICULAR AVERAGE OR PARTIAL LOSS. 

478 -Insurer’s promise, in printed institute cargo clause in marine policy, to pay special 
charges for which insurer would be liable under policy covering particular average, 
notwithstanding cargo was warranted free from particular average, held not eliminated 
as to deck load by deck load clause, stamped on policy, containing no such promise. 
Vancouver Lumber Company, Limited v. Home Ins. Co. (U. S.) 

§ <. EXPENDITURES. 

§ - IN GENERAL. 

188— Tower s liability insurer, failing to advise assured of intent to disclaim liability for 
counsel fees and disbursements in proceedings against assured for loss of cargo of barge 
towed by insured tug, waived policy requirement of insurers writing consent to employ- 
ment of counsel. Tower’s liability insurer held for reasonable counsel fees and disburse- 
ments in proceedings against assured for loss of cargo of barge towed by insured tug. 
Secondary liability of carrier’s liability insurer for loss of cargo of barge because of 
negligence of tug, insured against tower’s liability claims by another company, extended 
to counsel fees and disbursements incurred by insured in defense of cargo owner's 
damage suit. Marine Transit Corporation v. Northwestern Fire & Marine Ins. Co. et. al. 
3, ae 
Where insured shipper sued ocean carrier for damages to shipment only after insurer 
declined res sponsibility for damage and suggested that insured first press claim against 
carrier, insurer held liable for shipper’s attorney’s fees in successfully suing carrier, 
Smith v. Switzerland Ins. Co. of Zurich, Switzerland. (N. Y.) 

489. - UNDER SUE AND LABOR CLAUSE OF POLICY. 

489—Under policy insuring shipper against loss, through carrier’s negligence, and requiring 
shipper to sue carrier for insurer’s and for own benefit, judgment in shipper’s action 
against carrier held res judicata, at least as to damages, in shipper’s subsequent action 
against insurer. Under policy requiring fruit shipper against ocean carrier’s negligence, 
and making policy void to extent of any payment made by carrier, shipper held en- 
titled to recover from insurer reasonable counsel fees and disbursements incurred in 
action against carrier. Smith v. Switzerland Ins. Co. of Zurich. Switzerland. (N. Y.) 
Insurer interpreting ‘‘sue and labor” clause of policy as requiring action to be 
brought against ocean carrier for damage in fruit shipment as condition precedent to 
insurer's liability, in which insured shipped acquiesced, because bound thereby as 
represents insured’s right to recover from insurer counsel fees and disbursements in- 
curred in action against carrier. Smith v. Switzerland General Ins. Co. of Zurich, 
Switzerland. (N. Y.) 

§ 490. DAMAGES INCURRED OR PAID. 

490—Marine insurance policy held to indemnify owner of vessel against loss for money 
paid in satisfying judgment recovered by seaman for injuries. Hansen v. Continental 
Ins. Co. of City of New York. (N. Y.) 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. 

493—-Fire so damaging building that it cannot be repaired or rebuilt causes entire loss, 
though part remains standing. Fire so damaging building that it cannot be repaired or 
rebuilt causes entire loss, even though rebuilding or repair is prohibited by law. 
Insurer must pay full amount of loss actually caused to owner by reason of law for- 
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bidding rebuilding or repair. of 
San Francisco et al. (N. Y.) eres neck ae ; 7 : 
493--Whether remnant of insured building still standing after fire was reasonably adapted 
for use as basis from which to restore building, on issue of total loss, depended on 
whether reasonably prudent person would use such remnant as basis for restoring 
building. Transcontinental Ins. Co. of New York v. Frazier et al. (Tex.) ; 
Test whether building burned is “total loss’? is whether substantial portion is left 
standing in condition reasonably suitable as basis on which to reconstruct building in 
like condition as to strength, security, and utility as it was before fire. Test of 
adaption of burned building is whether reasonably prudent owner uninsured, desiring 
to build structure as one immediately before fire, would utilize remnant in 
building to prior condition. Commerce Ins. Co. v. Sergi. (Tex.) 
§ 495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY-LAWS 
OR CHARTER. 
(1). ——-— 


495(1)- Insurer under policy limiting liability to cost of repair, without allowance for 
any increased cost by reason of ordinance or law, was liable only for cost of repair. 
Midwood Sanatorium v. Firemen’s Fund Ins. Co. of San Francisco et al. (N. Y.) 

§ 496. LIMITATION OF LIABILITY TO AMOUNT OF ASSESSMENT. 

496—-Statute and mutual hail policy limiting insured’s recovery to pro rata share of sum 
realized from premiums after deducting expenses precluded insured’s participation in 
any reserve fund of mutual insurance company. Hail policy clause in effect specifying 
amount of loss payable, fixed methods of computing loss, and did not establish liability 
for entire amount of policy in mutual insurance company, regardless of premiums and 
expenses. Rosson v. Groom Mut. Hail Ass’n. (Tex.) 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 500. - VALUED POLICIES. 

§00--Insured’s placing of valuation upon specific article covered by fire policy and another 
valuation upon remainder of property insured held not to prevent insured’s recovery of 
full value of policy for loss of articles not specifically valued. Farmers’ Protective Fire 
Ins. Co. of Georgia v. Jones. (Ga.) rere iiss ore Catena Seca 

500—Fire policy, covering piano and moving picture machines, held not valued policy; they 
being movable property incapable of being made immovable by nature. Tedesco et al. v. 
Columbia Ins. Co. of New Jersey. (La.) cine : ne x 

500—Excluding evidence of cost of furniture insured under valued fire policy held not 
error. Wolpers v. Globe & Rutgers Fire Ins. Co. (Mo.) ate 

500--Valued Policy Taw applied where fire policy provided that insurer should not be 
liable for greater proportion of loss than amount insured should bear to whole 
insurance covering property. Insured held entitled to recover full amount of fire 
policy under Valued Policy Law, though he had received some insurance from another 


company and total recovery would exceed value of property. Ciokewicz v. Lynn Mut. 
Fire Ins. Co. (Wisc.) ea 


§ 502. AMOUNT OF DAMAGE TO PROPERTY. 
§02—-Where building damaged by fire could be repaired at nominal cost to meet approval 
of fire marshall, but owner solicited and obtained from fire marshal order to remove 
buildings as fire hazard, owner held not entitled to recover full mount of fire insurance 
under valued policy law. Where building damaged by fire could be repaired at nominal 
cost to meet approval of city fire marshal, but owner obtained order to remove building 
as fire hazard, recovery under fire policy issued under valued policy law held limited 


to cost of repairing building to meet approval of fire marshal. Kotlarsky v. Fidelity 
Union Fire Ins. Co. et al. (Kans.) 


502—In finding for insured suing on explosion policy, jury should award difference between 
“cash value’ of boiler immediately before and after explosion, but if believing that 


boiler was adequately repaired jury should award cost of repairs plus difference, if any, 
hetweer such cash value net exceeding amount claimed. Travelers Indemnity Co. v. 
R. & B. Ice & Coal Co. (Ky.) 


§02—-Where hail policy stated aggregate amount thereof but further provided separate and 
distinct amount of insurance as to each of five separate: tracts of wheat insured, rider 
providing that insurer should not be liable for any damage by hail unless amount of 

loss should exceed 10 per cent of total amount of insurance held not applicable to 


insured property as whole, but was operative as to insurance provided for each tract. 
Jensen v. Lincoln Hail Ins. Co. (Nebr.) : 


Midwood Sanatorium v. Firemen’s Fund Ins. Co. 


restoring 


$02 Court pronerly determined extent of demage to automobile under collision policy on 
hasis of difference in value where cost of repairs also specified as limitation in policy. 
exceeded that difference. America Indemnity Co. v. Jamison (Tex.) 1 


§ S04. EFFECT OF OTHER INSURANCE. 

504- There was no other fire insurance so as to require pro rating of fire loss where 
additional policy was executed but retained by insurer’s agent to become effective only 
in event loan was obtained, which never happened, and no premiums were paid. Queen 
Ins. Co. v. Miracle. (Ky.) Se ; 

504- That policy sued on indemnified against loss by tornado, and another policy covering 
same premises and assured indemnified against loss by fire and tornado held to con- 

stitute double insurance under prorating clause. Parties may by agreement determine 

what shall be considered the same risk, as respects insurer’s liability when double in- 
surance is carried. Miller v. Home Ins. Co. (Pa.) ; 

Statute respecting recovery where there is condition in fire policy respecting other 

insurance did not apply where policy provided that insurer should not be liable for 
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greater portion of loss than amount insured should bear to whole insurance. 
Ciokewicz v. Lynn Mut. Fire Ins. Co. (Wisc.)... per 

§ 507. LOSS OF RENTS AND PROFITS. 

507—-Insurance recoverable for loss of theater rent from fire wes rental value while insured 
was, with reasonable diligence, repairing damage. Where no damage to seats from rain 
would have occurred had roof damaged by fire been repaired in proper time and man- 
ner, insurance on seats held not recoverable. Simon et al. v. Girard Fire & Marine Ins. 
Co. (Ark.) ; ack oP Corenian ; 
Losses arising from interruption of business under use and occupanc 
determined in practical way, having regard to experience of business haloes fire and 
probable experience thereafter. Loss of profits of mining company from its commissary, 
from smithing and sales of powder to miners, and from rental of miners’ houses should 
be included in determining losses arising from interruption of company’s business by 
fire, under use and occupancy policy. Item of anticipated loss to mining company 
which would result from intended closing of one of its mines held not deductible from 
profits from the sum lost as result of fire, in determining recovery under use and 
occupancy policy. Items of depletion and of depreciation on property destroyed held 
properly disallowed as fixed charges in computing loss resulting from interruption of 
business by fire, under use and occupancy policies. During developmental stages of 
mine many expenditures, which later would be charged to expense, should be charged 
to capital, as regards computation of loss under use and occupancy policies. Use and 
occupancy policies covering “actual loss sustained not exceeding 1/300 of the amount 
of this policy for each business day of suspension” held referable to business days 
included in period of suspension of mining operations, not to probable days that mine 
would have operated if fire had not occurred. Fidelity-Phenix Fire Ins. Co. of New 
York et al. v. Benedict Coal Corporation. (U. S.) ; 

(C) GUARANTY AND INDEMNITY INSURANCE. = 

§ 514. DAMAGES INCURRED OR PAID. 7 

514—Insurer, under automobile iiability policy, held authorized to compromise and _ settle 
multiple claims, and amount of settlements is deductible from limited liability im 
determining liability to injured party on judgment. Liability of insurer under auto- 
mobile policy is not dependent on satisfaction by insured of judgment against him as 
condition precedent to rceovery. Insurer’s compromise and settlement of two of three 
claims arising out of automobile accident for different amounts within limited liability, 
under policy held not contrary to public as against third claimant who reduced claim to 
judgment. Bartlett v. Travelers Ins. Co. (Conn.) 

514—Under insurance policy protecting automobile owner against liability arising out of 
automobile accident, insured against whom final judgment was recovered on claim 
covered by policy, and before payment of judgment, held entitled to sue insurer under 
policy. Nakonieczny v. Commonwealth Casualty Co. (N. J.) 

514—Provision that no action shall lie against Jiability insurer until damage for which 
insured is liable is determined by final judgment or agremeent with insurer’s written 
consent is not illegal. Lander et al. v. Jordan (Tex.) 

§ 514%. DEFENSE OF ACTIONS. s 

514%—Though indemnity policy protecting both driver and insured automobile owner 
forbade actions thereon until damage had been fixed by court of last. resort insurer 
held obligated to defend driver in trial court. Scott v. Inter-Insurance Exchange of 


Chicago Motor Club. (lIll.) 


514'4—Failure of insured or minor operating automobile to notify insurer prior to Novem- 
ber 12, 1929, of accident occurring June 22, 1929, held breach of conditions of extra- 
territorial protection of policy relating to notice and cooperation, thereby excluding 
guest’s recovery against insurer. Sheldon v. Bennett et al. (Mass.) 

514%4—Provision in liability policy that insured shall co-operate with insurer is not covenant 
but condition which, if not complied with, gives insurer right to terminate policy. 
Marley v. Bankers’ Indemnity Ins. Co. x ED , 

(D) LIFE INSURANCE, 

§ 515. AMOUNT PAYABLE ON DEATH. 

515-—-Where beneficiary adduced no evidence to contradict death certificate that insured died 
of angina pectoris and chronic aortitis within year from date of policy, recovery under 
policy was limited to premium paid. Liberty National Life Ins. Co. v. Tellis. (Ala.) 
Accidental death provision of group life policy held to require only that accident 
should be proximate cause of death and not exclusive of other conditions, means, o1 
circumstances. Exception from accidental death provision of group life policy of 
“death resulting from bodily or mental infirmity or disease in any form” held to 
except death produced by the accident and disease which accident did not produce, not 
death caused by disease or infirmity which accident itself produced. Prudential Ins. Co. 
v. Calvin. (Ala.) a 
Insurer may limit its liability to recovery of premiums paid if insured was not in 
sound health on date of life policy. Where applicant for life policy denied that she 
was afflicted with heart disease and dropsy, but died therefrom within two weeks, 
clause limiting insurer’s liability to return of premiums held applicable. National Life 
& Accident Ins. Co. v. Davison. (Ark.) : ; . . . 

515—-Where insured, suffering from paralysis, was thrown from running board of truck when 
gears were shifted while on rough road and was fatally crushed by truck, death was 
result of “bodily injuries effected solely through external, violent and accidental means, 
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independently and exclusively of all other causes,’’ within double indemnity provision 
of life policy. Berry v. Mutual Life Ins. Co. of New York. (La.) : 

315. Death from pneumonia following chest injury suffered by insured in basket-ball game 
occurred through “accidental means’ within life policies providing for double indemnity 
for death resulting “ee bodily injury effected solely through accidental means. Harris 
v. Jefferson Standard Life Ins. Co. (N. C.) 

515—-When ‘insured’s death is brought about by automobile ‘collision which is unexpected, 
unforeseen, and involuntary on insured’s part, death is caused by ‘‘accidental means” 


within double indemnity provision of life policy. Prudential Ins. Co. of America v. 
Tidwell. (Okla. ) 


515- Death from poison unintentionally taken is death “from nehinton* ‘eithin exception 
from double indemnity under life policies. Urian v. Scranton Life Ins. Co. (Pa.) 
515-—‘Accidental injury or death’’ within accident or life policies providing double in- 


demnity, is unintended and undesigned result of insured’s act. Injury or death, by 
“accidental means” within accident or life policies providing double indemnity, is result 
of insured’s unintentional act. Insured’s death from carbon monoxide gas, while ap- 
parently engaged in repairing automobile in garage, held result of ‘accidental means” 
or life policies allowing double indemnity. Urian v. Equitable Life Assur. Society. 
(Pa.) ee ee ; : : 

515—Te rm “poisoning” in life policy excluding from double accidental death benefit, death 
from “poisoning or bacterial infections” qualifies “infections,” and therefore death by 
insecticide poisoning was not within exception. Northwestern Nat. Life Ins. Co. v. 
Banning. (U. S.) : 7 sia er 

515--Under double indemnity clause exempting insurer from liability thereunder for li- 
ability for death resulting from taking of poison or from bacterial infection, recovery 
could not be had under petition Masten either that death resulted from poisonous food 
eaten or that death resulted from poisening produced by impure food. New York Life 
Ins. Co. v. Murrell et al. (U. S.) ‘ 

515--Death resulting from insured’s own act held not “suicide” limiting recovery under 
life policy, unless act was intentional and committed by insured while conscious of 
nature of act and physical consequences. Generally, phrase “die by his own hand,” 
within clause of life insurance policy, limiting liability of insurer to premiums paid, 
is synonymous with word “suicide.” Death of insured from fall out of hotel window 
while under influence of intoxicating liquor held not ‘death by his own hand,” within 
clause in life insurance policy limiting insurer’s liability to premiums paid. Ladwig v. 
National Guardian Life Ins. Co. (Wis.) 

g 516, AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 

516—‘Total disability’’ within life policy means disability rendering insured unable to per- 
form all substantial and material acts of his business or execution of them in cus- 
tomary way and does not mean he must be helpless. Guardian Life Ins. Co. vy. Johnson. 
(Ark.) a ‘ate Sov eee re © : : Sta eta 

516--In action on life policy providing for payment for “permanent disability,’ insured was 
not entitled to recover benefits for five months where insured’s total disability had 
terminated before bringing of action, since insured did not sustain “permanent dis 
ability’ within meaning of policy. Job v. Equitable Life Ins. Co. of Towa. (Calif.) 

516—Insured, who is in such ill health that he must remain at home under physician’s 
treatment except when going to physician or hospital for treatment, is ‘“‘confined within 
doors” and entitled to indemnity under policy indemnifying against illness. Health pro- 
vision of policy limiting insurer’s liability to disability resulting from sickness requiring 
regular attendance of physician held valid. Insurer could avail itself of provision in 
policy indemnifying against illness as to confinement within doors, though insured, on 
physician’s advice, took walks or sat outdoors. Republic Life & Accident Ins. Co. of 
Louisville et al. v. Gambrell. (Ky.) 

516—“Total disability,’ within disability provisions of life policy, does not mean absolute 
helplessness or entire physical disability. Insured is “‘totally disabled” within life 
policy if unable to perform, in reasonable and practical way, all material acts of 
occupation or employment. Etna Life Ins. Co. v. Wyant. (Ky.) 

516—‘‘Total disability,” within group life policy containing total disability rider, exists when 
insured is unable to perform substantial duties of given occupation, although he may be 
ible to perform some of inconsequential duties appertaining thereto. Hamblin v. 
Equitable Life Assur. Sec. of the United States (Nebr.) i 

516—Insured was not “wholly disabled,” within disability clause of life poiicy, unless he 
was prevented from pursuing any occupation for remuneration or profit, and not 
merely duties of his usual occupation. Insured farmer who, though unable because 
of stroke of paralysis to continue working or farm. received $40 monthly for services 
as court crier until few days before his death, held not “wholly disabled’? within dis- 
ability clause of life policv. Thigpen v. Jefferson Standard Life Ins. Co. (N. C.) 

516—Words “wholly and permanently” as used in life policy, with disability benefits, do 
not mean “partial” or “temporary” and are not to be construed literally so as to 
require, condition of complete helplessness or utter hopelessness to be entitled to 
henefits. That insured was employed for wages after claimed disability does not con- 
clusively preclude liability on part of insurer under life policy with disability benefits. 
Insured held not, because of hemorrhoids corrected by operation, or dislocated shoulder 
totally and permanently disabled within life policy containing disability benefits. Duhaime 
v. Prudential Ins. Co. of America. (N. H.) 3 ; re 

516—Interpretation of total permanent disability provisions of life policy should reflect 
parties’ common understanding, unless violating real meaning of word. Rider attached 
to life policy, providing for total permanent disability, must be considered in its en- 
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tirety. Tailor losing right hand above wrist held “totally and permanently disabled’ 
within rider attached to life policy. Mere fact that insured may receive profit from own- 
ership of business or receive wages from employer does not preclude existence of “total 
permanent disability’’ within life policy. In determining ‘‘total permanent disability” 
within life policy requiring insured to be unable to perform any work for compensation 
or profit, test is whether insured is unable personally to pursue any substantially gain- 
ful occupation. Medlinsky v. Metropolitan Life Ins. Co. (N. Y.) 6? 
516—Under disability clause of life policy, insured held entitled to waiver of premiums 
only after approval of proof of disability, and to monthly benefits only from time 
proof of disability was received by insurer, not from date of disability. Orr v. Mutual 
Life Ins. Co. of New York. (U. S.) 385 

§ 518. LIMITATION OF LIABILITY TO AMOUNT OF ASSESSMENT. 

518- Under contracts obligating insurer to collect assessment and pay proceeds within limited 
amount to beneficiary, judgment for specified amount is erroneous as beneficiary is 
limited to equitable action compelling levy and collection of assessment. Under con- 
tracts obligating insurer to pay absolutely within limit determined by number of assess- 
ments collected, money judgment may be obtained. Beneficiary of two mutual life insur- 
ance association policies obligating association to pay definite sum, amount conditioned 
upon number of members paying assessment, was entitled to money judgment, and was 
not limited to specified fund created by assessment. [Tack of requisite number of 
members in good standing in association to be assessed, required by policy at time of 
death, was defense to be proved by insurer, since peculiarly within insurer’s knowledge. 
Toshi Taketa v. Policy Holders’ Life Ins. Ass’n. (Calif.) 406 

518—-Mutual insurance assessment association may divide membership into classes and 
limit benefit of certificates to classification in which issued. Mutual insurance assessment 
association whose membership is unclassified is liable for maximum coverage provided 
by certificate, subject to other conditions thereof. Mutual insurance assessment associa- 
tion having classified membership must advise member of his classification and that 
coverage is limited to assessment against such classification; omission of such information 
making association liable as if unclassified. Mutual Life & Loan Ass’n of America v. 


Houston, (Tex.) 272 
§ 519. PARTICIPATION IN DIVIDENDS OR P ROFITS. 
§ 520. —— IN GENERAL. 


520—-Rider providing for payment of additional amount under life policy for accidental 
death held not to double amount payable as additional term insurance, where rider 
was made inapplicable to paid-up additions. Northwestern Nat. Life Ins. Co. v. Banning. 


(U. S.) PSE wera Miwa eastitaals 
(E) ACCIDENT AND HEALTH INSU RANCE 
$ 524. TOTAI, DISABILITY. 
524.-That insured was confined in prison held not to preclude recovery for disability from 
disease under health policy conditioned that disease shall prevent insured from_ per 
forming duties pertaining to occupation. Baum vy. Equitable Life Assur. Soc. of the 
United States (N, ea 
524 Amount recoverable under heaith and accident policy for disability must be determined 
by terms of policy. Mid-Continent Life Ins. Co. v. Christian. (Okla.) 1122 
525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 
—Accident policy provision requiring physician’s attendance to recover disability 
payments held inapplicable in suit on policy, where insurer waived requirement by 
paying indemnity, and physician’s services were unnecessary. Melancon v. Provident 
Life & Accident Ins. Co. (La.) 330 
525 In action on health policy providing for payment 
illness confined him continuously within doors, and $50. per month 
one month if insured was not confined continuously within doors, insured was entitled 
to $150. and to hospital expenses where he was ill for several months, and confined 
continuously within doors for only 24 days. Lachterman vy. Mutual Ben. Health 
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of $100 per month if insured’s 
not exceeding 








& Accident Ass’n. (Mo.) 705 

§ 526. PARTIAL DISABILITY IN GENERAL. 

526—Policy providing disability benefits 1s contract of parties, and cannot be revoked unless 

by mutual consent of parties or for causes acknowledged by law. Policy held to provide 

compensation for partially disabling accident and not partially disabling disease. Craft 

v. Massachusetts Protective Ass’n. (La.) 927 
$. 527 PARTICULAR INJURIES SPECIFIED IN POLICY. 

$27. Loss of member of body’ as used in accident policy, unless modified by other lan- 
guage, carries common meaning of term “loss” which is loss of beneficial use of mem 
hers Noel vy. Continental Casualty Co. (Kan.) 1117 

§ 529. DEATH FROM ACCIDENT. 

§29-—Accidental injury or death” within accident or life policies providing double in- 
demnity, is unintentional and undesigned result of imsured’s act. Injury or death by 
‘accidental means” within accident or life policies providing double indemnity is result 
of insured’s unintentional act. Urian v. Equitable Life Assur. Society. (Pa.) 89 

529 -Term “passenger™ on public conveyance within double indemnity clause in accident 

y should be given its usual legal signification under law of carriers. Insured, who 
from step of passenger coach in attempt to board moving train, and received fatal 
Injury, held not “passenger” within double indemnit clause in accident polices That 
time he fell off held 


insured was standing on stcp of passenger coach of moving train at : 
it to warrant recovery of double indemnity under accident policy, if insured failed to 
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reach status of passenger. United States Fidelity & Guaranty Co. 

J, Si) ; ; : ents SR enCENCes ee Gee koe 

§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

530—Accident policy limiting insurer’s liability for expenses to period not exceeding 15 
weeks during which insured was necessarily confined to hospital held unambiguous and 
in no need of construction. In insured’s action to recover for expenses outside of hos- 
pital where accident policy limited insurer’s liability to hospital expenses, amount of 
expense if insured had remained in hospital was immaterial. Insured could not recover 
expenses incurred in his home where accident policy limited insurer’s liability to ‘‘hos- 
pital expenses.”” Accident insurer was liable for cost of specially constructed brace 
provided insured in hospital where policy covered “hospital expenses.’” Hesse v. United 
States Fidelity & Guaranty Co. (Ore.) 


XIV. Notice and Proof of Loss. 


§ 535. NECESSITY OF NOTICE. : , 

535-—Failure of one struck by jitney bus to give owner’s insurer’s attorney in fact notice 
did not bar injured person’s action against insurer, where policy required no _pre- 
liminary notice to insurer. Smith v. California Highway Indemnity Exchange. (Cal.) 

535—Driver who without his knowledge was covered by automobile owner’s indemnity 
policy could recover thereon though not giving required notice of accident and claim. 
Scott v. Inter-Insurance Exchange of Chicago Motor Club. (Ill.) 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. j 

536—Rule that proof of loss is unnecessary where insured property is totally destroyed, is 
not applicable only to insurance by valued policy. Cara v. Newark Fire Ins. Co. (Pa.) 

§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. : 

537—That mortgagee’s clause provided that loss, if any, subject to conditions of fire policy, 
was payable to mortgagee, held not to require mortgagee to file separate proof of loss. 
Bank of Oroville et al. v. Minnesota Fire Ins. Co. (Cal.). 

§ 539. TIME FOR NOTICE AND PROOF. 

(1). In general. 

539(1)—Insurer, advised after termination of insured’s disability of time of beginning and 

of duration of disability, could not escape liability because it claimed it had not re- 


ceived proper notice and proof. Provident Life & Accident of Chattanooga, Tenn. v. 
Grabiel. (Ark.) ee 


539(1)—Provision in automobile liability policy requirin 
practicable” held to mean within reasonable time under all facts and circumstances, 
and as used in policy mean ‘‘immediately” or ‘fas soon as possible.’”” Notice on September 
21st of accident in April was given “‘as soon as practicable” within automobile liability 
policy where reasonable search failed to discover mislaid policy sooner and insured 
could not remember insurer’s name. Gifford v. New Amsterdam Casualty Co. (lIa.) 

539(1)—-Failure of insured or minor operating automobile to notify insurer prior to 
November 12, 1929, of accident occurring June 22, 1929, held breach of conditions of 
extraterritorial protection of policy relating to notice and cooperation, thereby pre- 
cluding guest’s recovery against insurer. Sheldon v. Bennett et al. (Mass.) 

5§39(1)--That automobile covered by fire and theft policy was stolen before it was later 
destroyed by fire did not require proof of loss by fire to be filed within 60 days of 
theft. Zaffuto v. Northern Ins. Co. of New York. (Pa.) 

(5). Effect of failure or delay. 

539(5)—-Under policy precluding recovery for period greater than six months prior to proof 
of disability, where not made and received within 90 days after disability has com- 
menced, insured’s failure to make proof of disability 90 days prior to expiration of policy 
held not to absolutely defeat his right of recovery. tna Life Ins. Co. 
(Ark.) ; : : ‘ 

539(5)—-Failure of insured or minor operating automobile to notify insurer prior to Novem- 
her 12, 1929, of accident occurring June 22, 1929, held breach of conditions of extra- 
territorial protection of policy relating to notice and co-operation, thereby precluding 
guest’s recovery against insurer. Extraterritorial coverage provision on Massachusetts 
standard compulsory liability policy. making inapplicable to extraterritorial coverage pro- 
vision of Massachusetts policy that insured’s violation of notice or co-operation require- 
ments should not bar action by judgment creditor on policy, held not affected by statute 
of New Hampshire where injury occurred giving injured person recovering judgment 
unconditional rieht to recover upon policy. Sheldon v. Bennett et al. (Mass.) 

39(5)—Failure to file required proofs of burglary loss within time limited bars recovery 


unless failure is excused or waived. Jackson & Co., Inc. v. Great American Indemnity 
Co. (Mass.) 


39(¢5) 


v. Aschenbrenner. 





v. Davis et al. 


mn 


n 


Insured mortgagor's failure to present proof of loss within time required in fire 
policy held sufficient ground for insurer’s disclaimer of 


Grangers’ Mutual Fire Ins. Co. of Frederick County v. 
Annapolis. (Md.) 


§3915)-—In prtien oan fire y containing stendard morteage clause, insured’s 
furnish timely proof . rdc ealment cf fect that he had only half 
personal property insured held not to preclude mortgagee’s recovery. 
debt exceeded amount of loss. Ohio Farmers 

§39(5)—Failure of insured “Anywhere For Hire” carrier to notify liability insurer of death 
action and forward summons or insured’s assumption of liability held not defense to 


action on policy, in absence of 30 days’ notice of cancellation thereof to Public Service 
Commission. Duffy v. Oregon Automobile Ins. Co. (Ore.) 


1226 


liability as to mortgagor. 
Farmers’ National Bank of 


failure to 
interest in 
where mortgage 








.1109 


500 


865 


21 


345 


195 


9790 


549 


Ins. Co. v. Hull et al. (Ohio.) 1078 


357 





Topical Index 


OL 


539(5)—Where fire policy required notice of loss, but did not provide that failure to give 
notice within time limited would work forfeiture, failure to give noctie as stipulated 
merely postponed maturity of claim. Ciokewicz v. Lynn Mut. Fire Ins. Co. (Wis.) 

(6). Excuses for failure or delay. 

539(6)—Insured cannot negligently or intentionally mislay automobile liability policy and 
recover thereon where notice of accident was not given within reasonable time as re- 
quired by policy. Gifford v. New Amsterdam Casualty Co. (Ia.) toma e aa A 

539(6)—-Insurer’s refusal to act until stolen autamobile was found would excuse insured’s 
delay in filing proofs of loss by fire and postpone running of period within which such 
proofs must be filed under fire and theft policy until discovery of automobile. Zaffuto 
v. Northern Ins. Co. of New York. (Pa.) 7 

§ 540. SUFFICIENCY OF NOTICE. 

540—Under automobile liability policy requiring notice of accident and insured’s co-operation 
with insurer, notice must be received as well as sent. Sheldon v. Bennett et al. 
(Mass.) aac : aa 195 
543. PROOFS OF DEATH OR INJURY TO INSURED. 

543--Provision in health and accident policy that proofs of illness must be submitted to 
insurer by physician satisfactory to it, held not unreasonable. National Life & Accident 
Ins. Co. et al. v. Wallace. (Okla.) . : 335 

543—-Where life policy provides for disability benefits on due pro 
and insurer’s approval thereof, giving of proof by insured held condition precedent to 
accrual of payments under policy. Franklin Life Ins. Co. v. Fisher. (Okla.) 824 
—One instrument may serve both as notice and as proof of death required by accident 
policy. Metropolitan Life Ins. Co. v. Hogan. (U. S.) RAE EE ERT . 219 
547. CERTIFICATE OF PHYSICIAN ATTENDING INSURED. 

Insured held not entitled to recover unpaid sick benefits, where record did not dis- 
close that insured furnished physician’s certificate of illness which was condition prece- 
dent under health policy. Brown v. Universal Life Ins. Co. (Tex.) 1128 

§ 348. EXAMINATION OF INSURED. : 

548—-Insured’s unintentionally false statements on examination by insurer under fire policy 
held not ground for forfeiture thereof. Alderman v. New York Underwriters’ Ins. Co. 
of New York. (S. D.) ... tee Sh a aes erste neth Buc aot a 

§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 

$49—In accident policy, condition that insurer should have opportunity to be present at 

autopsy held proper, but not construable as requiring the impossible or unreasonable. 
Compliance with accident policy condition that insurer should have opportunity to be 
present at autopsy held condition precedent to liability. Accident policy condition that 
insurer should have opportunity to be present at autopsy performed with consent of 
insured’s “family” held to apply to person who, as surviving wife or husband, or next 
of kin, had right of possession of body. If insured left no wife and sister was nearest 
kin, sister held “family” within accident policy condition giving insurer right to presence 
at autopsy performed by consent of “family.” To give accident insurer reasonable 
opportunity to be present at autopsy, insurer must have reasonable notice that autopsy 
is to be performed. That notice of death within 20 days is sufficient compliance with 
accident policy requirement of notice of death would not warrant conclusion that 
notice of autopsy, so as to give insurer opportunity to be present, need not be given 
before expiration of such period. That no administrator or executor had been appointed 
at time of autopsy held not to excuse noncompliance with accident policy provision 
that insurer should have opportunity to be present at autopsy. It was incumbent upon 
persons interested in accident policy, upon insured’s death to make reasonable efforts 
to cause compliance with policy conditions as to autopsy. Sheehan v. Commercial 
Travelers Mutual Accident Ass’n. (Mass.) ee Se fang Soe ne Le 
Insurer’s right under accident volicy to perform autopsy held to include right to 
perform acts and operations necessarily involved therein and remove internal organs, 
but did not contemplate retention of organs. Palmquist v. Standard Acc. Ins. Co. 
w. S) , ; ‘ 

§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 

550 Death certificate that insured died of angina pectoris and chronic aortitis must be 
accepted as prima facie true, and, unless contradicted or avoided by competent evidence, 
is conclusive on beneficiary. Liberty National Life Ins. Co. v. Tellis. (Ala.) 

§ 552. MISSTATEMENTS OR OMISSIONS. 

552—-Insured’s misrepresentation in proof of loss does not work forfeiture of fire policy 

unless it relates to material facts, materially exaggerates amount of loss, and is willfully 

made with intent 

York. 


g 
x 


(1). In general. 
553(1)—Defense of fraud and false swearing in proof of loss and statement of claim in 
automobile fire and theft policy held not available unless false swearing was done 
willfully and knowingly with intent to defraud insurer. Zaffuto v. Northern Ins. Co. 
of New York. (Pa.) sa eaan a AAS cn cl asin a ; ; 
553(1)--Fraud or false swearing by insured must be intentional and willful to vitiate fire 
insurance policy. Alderman v. New York Underwriters’ Ins. Co. of New York. (S. D.) 
§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
sss. — IN GENERAL. 


55-—Provision of fire policy requiring filing of proof of loss may be waived by insurer 
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or its duly authorized agent. Question whether provision of policy requiring filing of 
proof of loss has been waived depends on circumstances of each particular case. Bank 
of Oroville et al. v. Minnesota Fire Ins. Co. Face ting gp oc marnwa haa Reece 865 
555—Insurer’s waiving as to insured automobile owner notice contemplated by indemnity 


policy held waiver as to driver also protected thereby. Scott v. Inter-Insurance 
Exchange of Chicago Motor Club. (Ill.) 





Moiuetnaee, te re lees etek Noe a Seen 723 
555—Fire insurer’s waiver of formal proofs of loss is in nature of estoppel. Ratz vy. 
Rae See. Ae, SPRROo ok oss once odie da ses AEE A TERE rs rae a : 638 
§ 556. ——- POWERS OF OFFICERS OR AGENTS. 
(2). Powers of adjusters. 
556(2)—Insurance adjuster held authorized to waive proofs of loss. Hartford Fire Ins. 
ROE: SO TAME TERR. Lyall. dubia eid Waco al acta te aye aT a EUR EE ae ea AS nea Oe 
556(2)—On question whether proof of burglary loss was timely furnished where bonds 
stolen belonged to depositors and not to bank insurer’s adjuster held to have acted 
within scope of authority in requesting bank to obtain affidavits of bond owners and 
in authorizing bank to take time but to get it right. National Surety Co. v. Earl 
Dae: Tm IN er ge ee ce hide rad weet wees Dime ee 366 
§ 558. - IMPLIED WAIVER IN GENERAI,. 
(1). Acts and conduct in general. 
558(1)—-Insurer furnishing counsel to defend insured waived any insufficiency of notice of 
accident and claim required by indemnity policy. Scott v. Inter-Insurance Exchange 
of Chicago Motor Club. (IIl.) 723 
558(1)—Insured’s failure to submit formal proofs of 


loss held not to defeat insurers’ obliga- 
tions under circumstances. Lawson et al. v. Southern Fire Ins. Co. (Kans.) 286 
558(1)—Insurer may waive provision requiring proofs of loss, or by its conduct may pre- 
clude itself from relying thereon as defense. Jackson & Co., Inc. v. Great American 
Indemnity Co. (Mass.) : sk care pocket Saale abrir mae aaa ego pees he 372 
558(1)—Filing proofs of loss under total disability clause in policy held waived, where 
insurer’s doctor was in constant attendance after accident and insurer was in possession 
of all facts which doctor gathered. Barbato v. Prudential Ins. Co. of America. (N. J.) 260 
558(1)—Insurer having induced insured to believe no further action on his part was neces- 
sary cannot assert he has forfeited his rights for failure to take such action. Hartford 
Fire Ins. Co. v. Kiser. (U. S.) See a hea cs eters Scr 275 
558(1)—Requirements of fire policy with respect to proof of loss may be waived by words 
or conduct from which insured as reasonably warranted in believing that insurer does 
not intend to require strict compliance therewith. Home Ins. Co. of New York v. 
Sullivan Machinery Co. (UU. S.) sr ; 436 
(2). Statements and acts of officers and agents. 
558(2)—Where insured, immediately after fire, notified acting president of insurance asso- 
ciation of fire, association could not, in action based on its negligence in failing to 
write policy, rely upon insured’s failure to file written proof of loss where acting 


president assured him loss would be taken care of. Mortimer v. Farmers’ Mutual 
Fire & Lightning Ass’n et al. (Ta.) ; nt 871 


§ 559 DENTAL OF LIABILITY. 
(1). Insurance of property. 
Waiver of proof of loss by denial of liability on fire policy may he invoked after 


lapse of time for furnishing proof. Rhode Tsland Ins. Co. of Providence, R. T. vy. 
Holley. (Ala.) 


§59(1) 


559(1)—-Absolute refusal to pay burglary loss excuses failure to give notice and make as 
proofs of claim unless refusal is based on failure of notice or proofs. Jackson & Co., 
Inc. v. Great American Indemnity Co. (Mass.) as ; 372 
§59(1)-——Insurer’s denial of liability on fire policy is waiver of right to insist on examination 
of insured or inspection of his papers and records. Weiss v. Continental Ins. Co. 
(Mo.) é , ‘ 893 
§59(1)--Insurer’s disclaimer of liability constituted waiver of statement which assured 
was to furnish after accident. Acts of adjusters and denial of liability on another 
ground constituted waiver of preliminary notice referred to in policy. Ringo v 
Automobile Ins. Co. of Hartford, Conn. (Ore.) 751 
559(1)—Fire insurer, refusing to pay loss within time for presenting proofs thereof, waives 
such proofs, Fire insurance companies’ failure to pay loss within 15 days elapsing 
between their receipt of insured’s formal demand for payment and expiration of time 
to furnish proofs of loss constituted refusal to pay, waiving proofs of loss. Alderman 
v. New York Underwriters’ Ins. Co. of New York. (S. D.) 296 
559(1)—-Where insurer promptly denied liability for fire loss, insurer waived proofs of 
loss. Hanover Ins. Co. of New York v. Stevenson. (Tex.) 305 


(2). Wife and accident insurance. 

§59(2) -Insurer’s denial of liability under life insurance policy operates as waiver of 
proofs of loss or defects therein. Where insurer under life policy denied all liahility 
for double indemnity, further proofs of death by accidental means, if proofs furnished 
were insufficient. held waived. Dawson et al. v. Bankers’ Life Co. (Ta.) 39 

559(2)—-Insurer’s refusal to make further payments for total disability under accident and 
health policy on ground insured was only partially disabled as matter of law waived 
further compliance by insured with provision requiring written proof of disability. 
Watson v. Pacific Mut. Life Ins. Co. of California. (Ore.) bas 268 

559(2)—Life insurer denying liability on policy in such manner or under such circum- 
stances as reasonably induce belief that submission of further proofs will be useless 
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waives insufficiency of proofs furnished and policy requirement for further proofs. 
Pagni v. New York Life Ins, Co. (Wash.)............... Stik ha dear dT aap aCe ate SLE 849 
§ 560. —— FAILURE TO OBJECT OR TO STATE GROUND OF OBJECTION. 
(1). In general. 
560(1)—-Where proof of death under life policy is duly furnished but is not satisfactory, 
insurer should furnish additional blanks when requested or advise claimant of addi- 
tional proofs required. Where proofs of loss under life policy are insufficient, insurer’s 
failure to object or call for additional information would constitute waiver of further 
proof. Dawson et al. v. Bankers’ Life Co. (La.) Simin a ahi arith 
560(1)Fire insurer did not waive formal proofs of loss by adjuster’s failure to object 
to inventory received from insured or to demand further proofs, where parties’ sub- 
sequent conduct showed that insured was not misled or lulled into inactivity by 
adjuster’s statement or acts and did not rely thereon to his injury. Ratz v. Firemen’s 
Ins. Co. (Mich.). apixlefacsie Weal eae ees ic ‘ ia Sacer areS estar ais eh els 
(3). Specifying ground of objection as waiver of other grounds. 
$60(3)—Rule that insurer denying liability on ground other than failure to furnish proofs 
of loss waives such ground held inapplicable where insurers, learning of fire, denied 
liability because of sale of property without their consent, and stated that no defense 
was waived. Lendferd wv. FPablic Fire Ine. Co. QURAR) occ cee ccies cn scsccccs 
§ 561. ——- ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 
561—That insurer’s adjusting agent promised to prepare proof of loss for insured and 
led insured to believe that claim would be adjusted without necessity of filing such 
proof constituted waiver of fire policy provision requiring proof of loss. Bank of 
Oroville et al. v. Minnesota Fire Ins. Co: (COL)... 2... ccccccincs die a ace ws 
561—That insured signed nonwavier agreement presented by adjuster after fire held not 
to preclude insured from setting up adjuster’s waiver of full, formal proofs of loss. 
ZEtna Ins. Co. of Hartford, Conn. v. Mosley. (Ga.) ae Retr a Gy s+, OF 
5$61—No necessity for making proof of loss existed, where insurer’s adjuster after making 
investigation, agreed to pay full amount of automobile fire policy. Sentinel Fire 
Tie: a. WD: CUES. fo vicpane senidicun ida ives cddaweh sabres mce wate s mamas 
$61—Acts of adjusters and denial of liabi 
preliminary notice referred to in policy. Ringo v. Automobile Ins. Co. of Hartford, 
Conn. (Ore.) ; Sa he hate eee pesca ed Flas Seen telah cea easels : i 
561--Insured’s filing of proofs of loss held unnecessary where coal breaker insured 
constituted single structure and was completely destroyed by fire, insurer was given 
prompt notice of destruction, and its adjuster inspected premises and did not demand 
formal proof of loss. Cara v. Newark Fire Ins. Co. (Pa.)............. State wane 
561—-Fire insurance company, electing to treat policy as in force by calling insured for 
examination pursuant thereto, with knowledge that no proof of loss was furnished 
within time fixed, cannot claim forfeiture on such ground. Alderman v. New York 
Underwriters’ Tne. Co. ok ew Tere €0: TRY nic dicccccccccivesneene cola kara ee 
561—Loss being determined by adjuster and insured within 91-day period allowed by fire 
policy for proofs of loss, insurer could not claim forfeiture for not furnishing proofs 
within such period. Omission, from adjuster’s agreement of loss, of inventory, in- 
cumbrances, additional insurance, and other details required by fire policy for proof of 
loss, held waived by adjuster. Home Ins. Co. v. Lake Dallas Gin Co. et al. (Tex.) 304 


XV. Adjustment of Loss. 

§ 566. EFFECT OF ADJUSTMENT. 

Lienholder, suing with insured on fire policy and contending that adjuster’s determin- 

ing loss waived defense of forfeiture, held bound by amount of loss fixed by adjuster’s 

agreement. Home Ins. Co. v. Lake Dallas Gin Co. et al. (Tex.) ; 5 

$ 570. APPOINTMENT OF APPRAISERS OR ARBITRATORS. 

570-—Appraiser of loss under fire policy is not agent of party appointing him, and should 
be disinterested at all times. Appraiser appointed to appraise fire loss may refuse to 
carry out duties at any time and party by whom he was appointed must thereupon ap- 
point another appraiser. Appraisal of loss and damage to building known as 176-178 
East Main Street, Amsterdam, N. Y. (N. Y.) 137 

§ 571. APPOINTMENT OF UMPIRE. : : ; 

571--Appointment of umpire under fire policies made without 5 days’ written notice re- 

quired by statute is nullity. Umpire should be totally disinterested so that award under 

fire policy should honestly and fairly represent loss. Evidence established that appoint- 

ment of umpire was without consent of appraiser named by insured, and that there was 

no ratification of appointment. Where award for, fire loss signed by appraiser appointed 

by insurance companies and by umpire was nullity and umpire was not selected within 

15 days as provided by policy, court could appoint umpire on proper application and 

notice by either party. Appraisal of loss and damage to building known as 176-178 

Fast Main Street, Amsterdam, N. Y. (N. Y.) 137 

€ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 

(2). Irregularities in proceedings. 

$74(2)—Award made by appraiser named by insurance companies and umpire could be 
collaterally attacked for fraud where facts disclosed that umpire was not appointed 
with consent of appraiser named by insured. Appraisal of loss and damage to building 
known as 176-178 East Main Street, Amsterdam, N. Y. (N. Y.) 137 

(3). Partiality or other misconduct of arbitrators or appraisers. 
374(2)—-Where parties to appraisal under fire policy proceed with knowledge of facts, they 
may not, after appraisal has been made, have appointment of appraisers vacated on 


1229 


39 


638 


290 


865 


977 


751 


906 


566 


305 















The Insurance Law Journal, Vol. 81 








ground appraisers were not disinterested. Appraisal of loss 


raiser , ; and damage to building 
known as 176-178 East Main Street, Amsterdam, N. Y. (N. Y.) 


ms x; 3 

§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. se 
(2). By denial of liability. 

576(2)—Mutual fire insurer’s denial of liability relieved 

arbitration clause. Rorick v. State Mut. Rodded Fire Ins. Co. of Michigan. (Mich.) 

§ 579. SETTLEMENT BETWEEN PARTIES. 


insured from compliance with 
454 


579--Where contracts of release and insurer's drafts in settlement of fire loss disclosed that 
intention was to compromise whole claim under fire policies which were surrendered for 
cancellation, insurers held discharged from all further liability, notwithstanding that in 
settlement they denied on one item of substantial amount, and included nothing 
therefor in settlement. Addison Miller, Inc. v. American Cent. Ins. Co. et al. (Minn.) 1071 
579—That check collected by insured bore statement that payee’s indorsement thereon would 
constitute release in full settlement of claim under accident policy did not estop in- 
sured from suing on policy. Melancon y. Provident Life & Accident Ins. Co. (La.) 3 
579—Insured striking out words “receipt and release in full’? before indorsing check for 
hail loss, acted within his rights and was not estopped to deny payment in full. 
Jensen v. Lincoln Hail Ins. Co. (Nebr.) eae 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(1). In general. 

580(1)—Buyer of automobile on installment plan, though not named in fire and theft 
insurance policy, held entitled to recover thereon, under facts established. Elliott v. 
Bankers’ & Shippers’ Ins. Co. of New York. (Kans.) ME POA aye Seeks 

580(1)—-Rule that beneficially interested party may recover on fire policy to extent of his 
interest applies at most only, where policy so provides or where insured was cause of 
action, and equitable title thereto has passed to assignee. Prince v. Granite State Fire 
Ins. Co. (N. H.) , 7 ; ; Nea anists soe 

580(1)—Evidence that trust deed grantee applied proceeds of fire policies to payment of 
cost of new building, erected to replace burned building, in accordance with agreement, 
precluded grantor from recovering proceeds from grantee. Grigg v. Jefferson Standard 
Life Ins. Co. et al. (N. C.) = 

§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 

ERTY INSURED. 

581—-Under fire policies payable to first and second mortgagees ‘‘as interest may 
first mortgagee held entitled to full amount of insurance money where amount of 
loss was less than amount of first mortgage. Loss payable clause of fire policy. 
reciting that loss should he pay2ble to first mortgagee or trustee as interest may 
appear, and then to second mortgagee, required payment of insurance money to first 
mortgagee to amount of its interest and if any remained then to second 
Rank of Rockville Centre Trust Co. v. Baldwin. (N. Y.) 

581—-Standard mortgage clause creates separate and independent contract between mortgagee 
and fire insurer. Phenix Mut. Life Ins. Co. v. Aétna Ins. Co. (Tenn. q 

§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY IN- 
SURED. 

582--Pavee named in standard loss payable clause of fire insurance policy takes precedence, 
to extent of proved interest, of assured. who may sue for residue, if any. Americar 
Equitable Assur. Co. of New York v. Bailey. (Ala.) : 279 

§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESEN- 

TATIVES OR ESTATE. 
(2). Policy payable to relative or person equitably entitled. 

583(2)—Representations by insurance agent that if premiums on industrial life policy 
were paid by insured’s brother and policy retained by him. he would receive insurance 
money on insured’s death, bound company to make election to pay insurance to insured’s 
brother under facility of payment clause. In re Arnott’s Estate. (N. Y.) § 

§83(2)—Life policy facility of payment clause authorizing insurer to pay policy proceeds 
to insured’s relative or to person equitably entitled thereto held valid, and payment. to 
insured’s creditors satisfied claim under policy. Mitchell v. Home Security Life Ins. 


348 


136 
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; Sane ; pecs 266 
583(2)—Under facility of payment clause in industrial life policy, insurer could have paid ‘ 
insurance money to person it deemed equitably entitled thereto, and none of persons 
designated in policy had exclusive right to proceeds. Tnsured’s aunt. who at insured’s 
reauest procured industrial life policy on insured’s life. paid all premiums, and held 
policy at his death, was entitled to insurance monev as against insured’s widow and 

1dministratrix. Prudential Ins. Co. of America v. Roberto et al. (R. T.) £9 

§ S84. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 

§ §95 RIGHTS OF PERSONS DESIGNATED IN GENERAIT.. 

(1), In general. 

§85(1)-—Partnership’s interest in proceeds of life policy therein it was named beneficiary. 
held not limited to proceeds reauired for payment of deceased partner’s share of 
partnershin debts. Brammer v. Wilder. (Tex.) 03 

5§85(1)——Stockholder inducing corporation to procure life policy on stockholder’s life at cor- 
poration’s expense and for its sole benefit secures no personal right in policy. William- 
son v. Williamson Paint Mfg. Co. et al. (W. Va.) ; 434 


(3). Policy payable to wife. : 
585(3)--Wife designated heneficiary in hushan‘l’s life policy held entitled to insurance money 
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as against husband’s administrator, notwithstanding entry of interlocutory divorce decree 

and execution of property settlement before husband’s death. Sandrosky v. Prudential 

Tus; Co: of Aes. (CORD. cis cecceins Nee ee ce ee eer rer ee atta tail 

(6). Beneficiary paying premiums, 

585(6)—Nephew of insured paying premiums on policy after insured became in arrears and 
was unable to continue payments held entitled to proceeds in accordance with insured’s 
agreement to name him beneficiary. In re Szymanski’s Estate. (Pa.) 834 

§ 586. VESTED INTEREST OF BENEFICIARY. 

586—Where right to change beneficiary is reserved in life policy, named _ beneficiary’s 
ros is og vested right which can be assigned. Potter v. Northwestern Mut. Life 
Ins GHD oS ce tase Oh Gs ohare rae Kak wb ier eleld wk aia ore edn a a ee eee 

$86—Under policy provision that interest of any beneficiary dying before insured should 
vest in insured, right of beneficiary is vested ee to ome divested by dying 
before insured. In re Valverde’s Estate. (N. Y.) ‘ 

$ 587. CHANGE OF BENEFICIARY. 

§87—-Although life policy provides that beneficiary cannot be changed except by surrender 
of policy, change is valid where insured is unable to comply literally with require- 
ments but does all he possibly can to effectuate change. Provision for return of 
policy to insurer and indorsement thereon of change of beneficiary is for insurer’s 
benefit and may be waived. Insured’s change of beneficiary will he effective, though 
formal details were not completed before insured’s dath. Where failure to return 
life policy to insurer for indorsement of change of beneficiary was due to refusal 
of person in possession of policy to surrender it, insurer’s letter before death directing 
change to named person held sufficient to effectuate change. Where right to change 
beneficiary of life policy is reserved by insured, right is part of contract from 
inception, and may be exercised by insured at any time before his death. Where 
insured reserved right to change beneficiary, his change of beneficiary from his estate 
to his children could not be set aside by his administrator or widow. Farley et al. v. 
First National Bank. (Ky.)................... 795 

587—-Where life certificate gives insured unrestricted right to ‘change beneficiary and pro- 

vides that change shall take effect on insurer’s receipt of application for change, and 

insurer’s indorsement on certificate, change becomes effective on insurer’s receipt of oo” 

application; indorsement on certificate being mere formal act. Where insured performed 

substantially all things required to change beneficiary, that insurer lost application or 

failed to indorse change on life certificate held not to prevent change from becoming 

effective. That insured, informed that insurer claimed not to have received request for 

change of beneficiary, failed to execute new application for such change, held not to 

nullify change of beneficiary which became effective when insurer received request 

claimed not to have been received. ee Vv. a Life Ins. Co. et al. 

CEES i 5h-os, eee te tem oa Slee Cow ad dans One eae Se ee 413 

&87—Where right to change ‘beneficiary i is not reserved in life ‘policy, insured cannot ’ change 

beneficiary without beneficiary’s consent. Where life policy reserves to insured right to 

change beneficiary, change of beneficiary may be made without original beneficiary’s 
knowledge or consent, unless insured has assigned all his rights, or has made com- 
plete gift of policy to beneficiary. Original beneficiary not discovering change in bene- 
ficiary of life policy until after insured’s death could question insured’s mental capacity 
to make change. If insured was mentally incompetent at time he attempted to change 
beneficiary of life policy, attempted change was invalid. Derangement of mind produced 
by intoxication must have existed when insured changed beneficiary to render change 
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invalid. Fendler v. Roy. (Mo.) ’ : 6 cg 251 
587 Jn equity, where insured has pursued course provided in policy and has done «all that 
lies in his power to change beneficiary, but dies before a new certificate is issued, court 
will treat such certificate as having been issued. Equity of claimant under alleged change 
of beneficiary to life insurance proceeds held waiver bv failure to bring legal action in 
accordance with insurer’s request, where insurer could not have relieved itself of re- 
sponsibility by interpleading claimant and opposing claimant could not be personally 
served. Papp v. Metropolitan Life Ins. Co. (N. J.) 1018 2 





587—-Policy provisions for method of changing beneficiaries are for protection of insurer, 
and indorsing change on policy is merely ministerial. Beneficiary under life policy has 
no such vested interest as entitled him to notice of change of beneficiary. Change of 
beneficiary under life policy will be treated as made where insured has done all in his 
power to meet policy conditions. Change of beneficiary under life policy held effective, 
notwithstanding failure to forward policy, where wife ‘of beneficiary refused to give up 
policy, but blank was filled in and delivered, and insurance company admitted liability. 
Baley v. Prudential Ins. Co. of America. (N. Y.) 261 

587—Insured’s execution of printed form designating wife and children as_ beneficiaries 
under policy formerly made payable to insured’s executors held effective without 
strict compliance with policy terms, and insurer was protected by payment to 
beneficiaries so designated. Levy v. New York Life Ins. Co. (N. Y.) 811 

587—-Where stockholder induced corporation to procure policy on stockholder’s life at cor- 
poration’s expense and for its sole benefit, reservation giving stockholder right to change 
beneficiary imposed on him trust to hold reservation in corporation’s favor. Williamson 
v. Williamson Paint Mfg. Co. et al. (W. Va.) 434 

§ 590. —— RIGHTS OF CREDITORS. 

590—If original beneficiary, not discovering insured had changed beneficiary until after 
insured’s death, made payments to keep policies alive and face amount thereof intact, 
original beneficiary held entitled, as against new omar og to reimbursement from 
proceeds of policy for such payments. Fendler v. Roy. (Mo.) ; 251 
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590—Premiums advanced by original beneficiary under life policy will not entitle him to 
proceeds if insured before death makes valid change of beneficiary. Baley v. Prudential 
Ins. Co. of America. (N. Y.) Fs ba huss miata oR ee ec a ets: axe 261 

590—As respects creditors, property right which wife had in policy taken out by husband 
payable to wife may be defeated or materially changed only with her consent, or in 
accordance with senior rights clearly expressed in contract. Anderson v. Northwestern 
Mutual Life Ins. Co. (N. Y.) . ee A rained eet ns ; ote ae 429 

§ 591%. INDEMNITY INSURANCE. 

591'4—Before person injured in automobile accident obtains judgment in action against 
owner of automobile, claimant has only inchoate right against owner’s insurer under 
automobile liability policy. Bartlett v. Travelers Ins. Co. (Conn.) 954 

591%4—Person injured because of negligent operation of automobile by one to whom 
insured owner loaned it held entitled to sue liability insurer directly under omnibus 
clause extending protection of policy to any persons legally operating automobile with 
assured’s permission; operator being ‘‘assured.’”’ Zuvich v. Balley et al. (a.)...... 989 

59114—-Provision making insured’s consent condition precedent to injured person’s suit against 
indemnity insurer held waived by insurer’s causing insured to agree that he would refuse 
such consent. That insured after accident occurred, released indemnity insurer, could not 
deprive injured person of her rights against insurer. Indemnity Co. of America v. 
Pitts et al. (Tex.) ; : ee saree ae enc hccahen yet ; . 197 

§911%4—Insurer, under automobile liability policy, held not directly liable to injured third 
party, where policy provided no action should lie against insurer until damage for 
which insured was liable was determined, by final judgment or agreement with insurer’s 
written consent. Lander et al. v. Jordan. (Tex.) 509 

§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 

(1). In general. 

593(1)—Permitting beneficiary to recover full amount of life policy after he assigned part 
of it held not error, where insurer never agreed to pay to assignee, and assignee re- 
leased claim on policy. First Texas Prudential Ins. Co. v. Smith. (Tex.) 430 


XVII. Payment or Discharge, Contribution, and Subrogation. 
§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 


595—Fire policy provision giving insurer option to repair, rebuild, or replace property dam- 
aged, held inapplicable to loss of rents insured against in rider attached. Simon et al. . 
v. Girard Fire & Marine Ins. Co. et al. (Ark.) ........... ‘ mais: 121 
595—Insurer cannot avail itself of option to rebuild if law prevents rebuilding, nor can 
owner’s loss or damage be measured by cost of repairs which he is forbidden to make. 
Owner’s demolition of building before expiration of period within which insurer might 
exercise option to repair did not relieve insurer from liability for costs of repairs, 
where insurer failed to give notice that it chose to exercise option. Midwood Sanatorium ss 
v. Firemen’s Fund Ins. Co. of San Francisco et al. (N. Y.) 458 
§ 598. INTEREST ON AMOUNT OF LOSS. a 
598—Jury having determined that insured was entitled to installments under total disability 
clause of accident and health policy, insured was entitled to interest thereon. Watson 


v. Pacific Mut. Life Ins. Co. of California. (Ore.) ... pritttt tases 268 
598—Where fire policy provided that loss should he payable 60 days after proof of loss 
was received by insurers, interest on amount recovered held allowable from date 60 
days after proof of loss was filed. Old Colony Co-Operative Bank v. Yorkshire Ins. 
Co, “tR. 7.) ; 664 


598—Insured suing on use and occupancy policy making loss payable 60 days after receipt 
of proof and ascertainment of loss held entitled to interest from date beginning 60 
days after arbitration award. Fidelitv-Phenix Fire Ins. Co. of New York et al. v. 


Renedict Coal Corporation. (U. S.) 277 
§ 599. MODE AND SUFFICIENCY OF PAYMENT 
599--No agreement between insures and morteagee that check payable to insured and mort 
gagee should be considered payment of insurance could be made without insured join- 
ing therein or consenting thereto. Check made by insurer payable to insured and mort- 
gagee without any agreement that check should operate as payment did not operate < 


payment where bank subsequently closed, but was conditional payment or tender 
payment only. Union Central Life Ins. Co. v. Towa Mutual Ins. Co. (Ta.) 
§ 601. RECOVERY OF PAYMENT. 


601 Automobile liability insurer held entitled to recover amount paid to. satisfy 





judgments 


for damages from one operating automchile borrowed from insured at time of collision 
causing damages. American Taumbermen’s Mutual Casualty Co. of Tilinois v. Trask 
Cn.) 


1142 


601—Where liability of marine insurers was for sales price of crude oil, port of destination 
on date of sailing, settlement by parties on field price of $1.60 a barrel as base, when 
field price was not more than $1, was material mistake of fact, justifying recovery by 
insurers. In action by marine insurers for money paid through mistake in settlement of 
cargo loss, deduction of premiums held essential, but tender before suit unnecessary. 
St. Paul Fire & Marine Ins. Co. v. Pure Oil Co. (U. S.) . $5 


601—Insurer having paid fire loss before discovering insured’s fraud could recover against 
insured. Insurer, which. before discovering insured’s fraud, paid fire loss by check 
payable to mortgagee and insured, who indorsed check to mortgagee, could not recover 
from mortgagee. Vermont Mut. Fire Ins. Co. v. Van Dyke. (Wash.) 306 
§ 602. DAMAGES FOR REFUSAL OF PAYMENT. ; 


602—Insurance company defending suit on policy in good faith held not 
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liability for statutory penalty and attorney’s fee. Life & Casualty Ins. Co. of Tennessee 

v. McCray. (Ark.) soar eae : Sete 

602—Statute relating to penalty and attorney’s fees, where insurer fails to pay within 
certain time, is highly penal, and should be strictly construed. In suit on group policy 

assessing of penalty and attorney’s fees held aot error, where insured denied liability, 

enabling insured to sue for present value of all monthly installments agreed to be paid. 






26 


Sun Life Assur. Co. of Canada v. Coker. (Ark.).................c000. 783 


602-—-Where policy provided it was not payable until 60 days from submission of proofs of 
loss, and only demand for payment was rade with proof of loss, recovery of attor- 
ney’s fees and damages for insurer’s refusal to pay held unauthorized. Philadelphia Fire 


& Marine Ins. Co. v. Burroughs. (Ga.) 123 


602—That insurer tendered, in answer and in open court, full amount of policy and in- 
terest, held not to prevent allowance of attorney fee where judgment was recovered 
against insurer for full amount of policy and interest. Phoenix Mutual Life Ins. Co. 
v. Central States Fire Ins. Co. (Kan.) ; 3 ; 

602 -Trial court cannot retain jurisdiction of action on accident policy to allow additional 
attorney's fees to insured in event insurer appeals and trial court's judgement is affirmed. 
Noel v. Continental Casualty Co. (Kan.) 

602—-Insurer having reasonable grounds to believe that illness causing insured’s confinement, 
covered by reinstated health policy, existed before reinstatement, held not liable for 
double indemnity and attorney’s fees for delay in payment. Clark v. Mutual Ben. Health 
& Accident Ass’n. (La.) ace a“ . 

602—-Statute imposing penalty for life insurer’s failure without just cause to timely pay 
claim fixes interest at 6 per cent instead of legal rate of 5 per cent. and does not 
justify allowance of both. Where jurisprudence in state had definitely settled all 
issues in case prior to claim for payment under life policies, failure to pay claim within 
statutory time held without just cause, authorizing allowance of penalty. Taylor v. 
Unity Industrial Ins. Co. (La.) 8 : : 

602—Where insurer’s liability is denied and recovery had, court must allow damages and 
reasonable attornev’s fees. In action to recover insurance loss, proof need not be offered 
as to value of attorney’s services, since court can best fix fees. Plaintiff recovering in- 
surance loss held entitled to 12 per cent. as damages and 20 per cent. attorney’s fees. 
Crowell v. New Hampshire Fire Ins. Co. (La.) : selene 

602—Statutory provision for penalty and attorney’s fees in action on policy is mandatory. 

Smith et al. v. World Fire & Marine Ins. Co. (La.) 4 

Tnsured, not demanding payment of amount due under fire policy, could not recover 

attorney’s fees and penalties for insurer’s failure to fix and_ tender amount of loss 

within time required. Act imposing penalties for insurer’s failure to adjust and pay 
loss within certain time, being penal in nature, must be strictly enforced, and insured 
must comply stricti juris with every prerequisite to recovery to come within its pro- 
visions. Tedesco et al. v. Columbia Ins. Co. of New Jersey. (La.)_ : 
662—Where action against insurer was consolidated for trial with action against another 
company for same fire, insurer should pay same proportion of attorney’s fees as loss. 

1 [ $2,000 fire policy fer loss of property allegedly worth 

$250 Knowles v. Dixie Fire In Co 


1 


602 


$100 ittorney’s fees for suing on 
] 


127 


117 


173 


247 


289 
349 


448 


over $4,500 held inadequate ud increased to 
‘ 1066 


(La.) ; 5 
602—Insurance company acting in good faith may contest issue of fact or law without 


subjecting itself to statutory penalty for vexatious delay. Mere presence of issue of 
fact or law in action on fire policy will not alone exculpate company from liability 
for vexatious delay, if there is evidence that its attitude was vexatious and recalcitrant. 
That jury verdict for insured’s assignee on fire policy was for less than amount sued 
for held not to defeat claim for statutory penalty for vexatious delay. Weiss vy. 


Continental Ins. Co. (Mo.) ot eaeeN 
602—Where insurer waives proofs of loss, effect should be given to statute providing for 


attorney's fee as if proofs had been duly furnished. Watson v. Pacific Mut. Life Ins. 


Co. of California. (Ore.) ay : 

602—-On insurer’s unsuccessful appeal from adverse judgment under collision policy. 
attorney’s fee of $250 held properly granted. Ringo v. Automobile Ins. Co. of Hart 
ford, Conn. (Ore.) d 

602—-Mutual insurance assessment associations are not liable for penalties and attorney’s 
fees. Mutual Life & Loan Ass’n of America v. Houston. (Tex.) 

Beneficiary filing suit on life policy within 30 days after making statutory demand and 

not subsequently filing amended petition could not recover damages and attorney's fees. 

Universal Life & Accident Ins. Co. v. Ledezma (Tex.) 

602—Life policy with double indemnity accident provision held not policy of “health or 
accident insurance” within statute authorizing attorney’s fees for non-payment of policy. 
New York Wife Ins. Co. v. Doerksen. (U. S.) 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Where release of insurer’s liability is fraudulently obtained, beneficiary need not tender 

consideration paid for release before suing, but may sue for balance of obligation. 

Unionaid Life Ins. Co. v. Harkey. (Ark.) . 

Where release from life policy beneficiary is obtained through fraud, return or tender 

of consideration paid is not prerequisite to maintenance of action on policy. South- 

western National Life Ins. Co. v. Wampler. (Okla.) 

603—In absence of terms in insurance contract requiring insured to execute receipt in 
full on being paid for loss, insurer cannot exact from insured receipt in full. Jensen 


v. Lincoln Hail Ins. Co. (Nebr.) 


602 


603 
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§ 605. SUBROGATION OF INSURER. 

$ 606. —— ON PAYMENT OF LOSS IN GENERAL. 

606—Where diamonds were delivered to third persons on memorandum for examination, 
and were to be returned on demand, and were lost before they were returned, such 
persons were liable to insured for loss, and insurer compelled to make payment under 
policy had right to subrogation. Agricultural Ins. Co. v. Rothblum, Inc. (N. Y.) 

(1). In general. 

606(1)—Where collision policy named wife as assured, wife buying automobile with separate 
funds, could, without husband subrogate insurer te her rights against tort-feasor. 
Universal Automobile Ins. Co. v. Manisalco. (La.).................. : 

606(1)—-Where insured has been partially repaid by 
action against wrongdoer should be brought in insured’s name to recover full loss. If 
insured partially repaid by insurer for damages to automobile, makes recovery from 
wrongdoer, insured may first reimburse himself for loss and expenses, and then hold 
balance in trust for insurer. In insured’s action against wrongdoer for damages to 
automobile, rejecting offer to prove that insured, partially repaid by insurer, had 
transferred cause of action to insurer, thereby ceasing to be real party in interest, 
held error. Flor v. Buck. (Minn.). Decco pis fc deinid tae at ee ae eine eee he 

606(1)—Insurer which settled insured’s claim at less than full loss without knowledge of 
insured’s release of alleged tort-feasor had no claim as subrogee against alleged tort- 
feasor. Insurer’s part payment or compromise of insured’s claim does not give rise to 
partial subrogation to insured’s claim against alleged tort-feasor. Northwestern Fire & 
Marine Ins. Co. v. Fred T. Ley & Co., Inc., et al. (N. Y.) ; 

(2). Subrogation to rights of mortgagee. 

606(2)—-Where insurer justifiably disclaimed liability as to insured mortgagor under fire 
policy, insurer held entitled under subrogation clause of policy to surplus proceeds of 
mortgage foreclosure sale after satisfying mortgage as against claim of mortgagor's 


judgment creditor. Grangers’ Mutual Fire Ins. Co. of Frederick County v. Farmers’ 
National Bank of Annapolis. (Md.) ...... 
606(2)—Where insured’s attorney knew that in 


gation agreement in fire policy containing standard mortgagee clause, attorney’s lien on 
judgment recovered for insured against insurer held subject to insurer’s right to have 
mortgage satisfied out of insurance money. Columbia Ins. Co. v. Artale et al. (N. J.) 

606(2)—-Insurers who paid mortgagee under fire policy were entitled, under standard 
mortgagee clause, subject to mortgagee’s prior rights, to resort to mortgage security 
for reimbursement for sums paid to mortgagee; where insurers were not liable to 
mortgagor. Old Colony Co-Operative Bank v. Yorkshire Ins. Co. (R. I.).. pe 

606(2)—-Where fire insurer was not liable to insured because policy became void, but was 
liable to mortgagee and paid mortgagee, court properly subrogated insurer, under terms 
of policy, to mortgagee’s right of recovery against the mortgagor. Court properly re- 
fused to allow, under mortgage clause, trustee’s fee or attorney's fees to trustee for 
prosecution of action on fire policy, where allowance was inconsistent with other ex- 
press provisions of policy. Shelby County Trust & Banking Co. et al. v. Security Ins. 
Co. of New Haven, Conn. (U. S.) oMiny : ; 

(3). Subrogation under marine policies. 

606(3)—Insurer paying owner for loss of scow resulting from perils of sea became sub- 
rogated to insured owner’s rights, and was proper party to sue third part whose 
negligence allegedly caused loss. Northwestern Fire & Marine Ins. Co. v beksnnt 
Sand & Gravel Corporation et al. (U. S.) a 4 


606(3)—Amount obtained in liability _ limitation. proceedings held apportionable “between 
singet _ ae, issuing policy to shipper as consignee’s agent, in ratio of 
insured value of lost cargo to its actual value as established in such proceedings 
Standard Oil. Co. of New Jersey v. Universal Ins. Co. (U. S.) : ‘ ee 
(5). Subrogation under guaranty and indemnity policies. 
606(5)—-Subrogation is normal incident to indemnity insurance, though contract of sub- 


scriber has no stipulation to that effect. Underwriters’ Exchange v. Indianapolis St 
Ry. Co. (Ind) .. fig teh asin ease a De 


XVIII. Actions on Policies. 

§ 608. NATURE AND FORM OF REMEDY. 

608—Persons with judgments for personal injuries against holder of automobile indemnity 
policy against liability for bodily injuries could intervene in suit by indemnitor to 

cancel policy as against objections of enlargement of equitable action and ability to 

maintain actions at law. Belt Casualty Co. v. Furman. (Cal.)..... 

Action for reinstatement of life policy, allegedly surrendered because of insurer’s 

fraud and for mene Tee under a clause, held of equitable cognizance; 

action for recovery of money being incidental to equitab’ ause. Mid- i eee 

ge ee Ae q le cause. Mid-Continent Life 


608—-Judgment debtor’s assignee, appointed in insolvency proceeding, held not entitled to 


invoke Declaratory Judgments Act against automobile liability insurer to litigate ques- 
tion of coverage, effect of nonwaiver agreement, and other questions; other remedies 
being available. Nesbitt v. Manufacturers’ Casualty Ins. Co. (Pa.) 

-Trespass on the case is appropriate action to enforce statutory right given injured 


es . ~ insurer on judgment against insured. Marley v. Bankers’ Indemnity Ins 
D.- <R. 2) ; os 


§ 611. GROUNDS OF ACTION. 
611—-Liability under life policy was fixed at time of insured’s death. Nelson v. National 


Guaranty Life Co. (Calif.) 


608 
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611—Person injured by motor carrier could sue carrier and statutory insurer jointly, action 
being ex contractu on policy as against both defendants. Laster v. Maryland Casualty 
Co. (Ga.) “e ; ai 
§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. 
612(1)—Automobile driver’s action held not premature though not complying with indemnity 
policy forbidding actions until court of last resort had fixed damage, where insurer, 
disclaiming liability, refused to defend driver at trial. Scott v. Inter-Insurance 
Exchange of Chicago Motor Club. (Ill.) 
(2). Notice and proof of loss. 
612(2)—Fire policy provision that no action should be substainable on policy until after 
full compliance by insured with several policy requirements, including submission to 
examination under oath and production for examination of all books of account, bills, 
invoices, and other vouchers, is valid, and insured’s failure to comply therewith on 
reasonable demand postpones his right to sue. Fire policy provision that no action is 
maintainable on policy until after full compliance with policy requirements, including 
examination of insured and of his papers, having been inserted in policy for insurer’s 
benefit, may be waived by insurer. Weiss v. Ccntinental Ins. Co. (Mo.) 


612(2)—Where loss is total, proof of loss and appraisement as contemplated by fire policy 


are unnecessary as prerequisite to suit. Export Ins. Co. of New York v. Axe et al. 
(Tex.) , 


612(3)—Insured held entitled to sue on hail policy providing for arbitration of losses as 
condition precedent to suit, on ground that he had made good-faith attempt to comply 
with arbitration clause without success, because of dispute as to meaning of policy. 
Fidelity-Phenix Fire Ins. Co. of New York v. Henry et al. (Ky.) .. 3 
612(3)—Where loss is total, proof of loss and appraisement as contemplated by fire policy 


are unnecessary as prerequisite to suit. Export Ins. Co. of New York v. Axe et al. 
(T ; 


ex.) ‘ 
§ 614. DEFENSES. 
§ 615. —— IN GENERAL. 
615—In suit on life policy, wherein insurer interposed defense of suicide, long delay before 


bringing suit would not preclude recovery if evidence otherwise established right thereto. 
Bayles v. Jefferson Standard Life Ins. Co. (La.) 

615—-That insurer had allegedly not tendered back premiums paid held not to preclude in- 
surer from invoking clause limiting liability, in case of suicide, to premiums received. 
Bowdon v. Metropolitan Life Ins. Co. (Mo.) 

615—Defense of breach of condition rendering insurance contract ineffectual from its 
beginning does not depend on refund or tender of premiums. Rumbolz vy. American 
Alliance Ins. Co. of New York. (S. D.) ; : 

§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION 

INSURED. 

616'4—-Assured in automobile liability policy held to have acted in bad faith in suffering 
default judgment as respected liability of insurer Snyder v. National Union Indemnity 
Ge; (U..3.) 1132 

§ 618. VENUE. 

618—Licensed foreign insurance company could not be sued in county in which it had no 
agent, notwithstanding traveling solicitors working for general agent in another county 
had written many policies for residents of such county. Etna Life Ins. Co. v 
Copeland. (Ala.) ; alees ws 3 
Circuit court of county wherein actions on fire insurance policies were brought had 
jurisdiction thereof, though insured property was located in another county, in absence 
of application for change of venue. Alderman v. New York Underwriters’ Ins. Co. of 
New York. (S. D.) 


Statute authorizing suit against 


AGAINST 


Vv. 


fire insurance company in county in which insured 
property was situated, refers to location of property when burned. “Lloyds” under- 
writers held “insurance company” within statute authorizing suit against insurance com 
pany in county in which insured property was situated Suit against “Tloyds” on fire 
policy held maintainable in county in which insured merchandise was situated, rather 
than in county where principal offices were located. Jones v. Hollywood Style Shop 
(Tex.) 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 621. —— TIME BEFORE ACTION CAN BE MAINTAINED. 
621—Suit for indemnity installments under accident policy not due when suit was filed held 
not premature where decree reserved to insurer right to contest_insured’s 
continued payments Melancon v. Provident Life & Accident Ins. Co. (La.) 
§ 622. ——- TIME WITHIN WHICH ACTION CAN BE MAINTAINED. 
(1). In general. ts 
622(1)—In windstorm policy with standard form mortgagee clause, provision precluding 
action on policy unless commenced within twelve months after windstorm held not 
binding on mortgagee. Howe v. Mill Owners’ Mut. Fire Ins. Co. of Iowa. (N. Y.) 649 
(2). Validity of provisions. : : : ; 
622(2)- Clause in fire policy limiting time within which action might be brought to twelve 
months after fire held valid. Collins v. Home Ins. Co. of New York. (Pa.) 1083 
(3). Computation of period of limitations. _ 
622(3)--Accident policy providing that action thereon should be commenced within 12 
months from date of accident causing loss held unambiguous and to require computation 


1235 


109¢ 


claim to 








The Insurance Law Journal, Vol. 81 





of period of limitation from date of accident, and not from date of insured’s death. 
Savery v. Commercial Travelers’ Mutual Accident Ass’n. of America. (N. Y.) ; 180 
§ 623. —— WAIVER OF LIMITATION. 
(1). In general. 
623(1)—-Fire insurer could waive provisions limiting time for bringing action on policy. In- 
surer’s waiver of clause limiting time within which to sue on fire policy may be inferred 
from acts of insurer or authorized representatives. Any waiver of provision limiting 
time for commencing action arising from local agent’s telling insured that loss would 
be taken care of scon was effective only for reasonable time; word ‘‘soon’’ as used, mean- 
ing reasonable time. Where any waiver of provision, limiting time for commencing ac- 
tion to one year by local agent stating loss would be taken care of soon, was effective 
only for reasonable time, four years and some months, which insured waited, was as 
matter of law, more than “reasonable time.’ Collins v. Home Ins. Co. of New 
York (Pa.) ; ; .1083 
(2). Powers of officers or agents. 
623(2)- Waiver of provision limiting time to sue on fire policy held not within apparent 
scope of duties of local agent authorized to issue and countersign policy. “Local agent 
could not waive by parol, provision in fire policy limiting time for suit without author- 
to do so. Agent's authoiity to waive provisions of fire policy limiting time for com- 
mencing suit could be shown by proving act was within scope of his duties as local 
agent, or by showing course ot conduct making him agent for such purpose. Collins v. 
Hiome Ins. Co. of New York (Pa.) awk oe : beg Aew ig 1083 
(4). Denial of liability. 
623(4)—Insurer’s denial of liability under fire policy and refusal to pay loss waived pro- 
vision barring suit thereon until certain time after loss or furnishing of proofs thereof. 
Rhode Island Ins. Co. of Providence, R. I. v. Holley. (Ala.) ................. 117 
623(4)—Insured could maintain action for breach of group policy providing that first monthly 
payment was not due till six months from date of total disability though he commenced 
suit on date less than six months from date of total disability, where insurer denied 
liability within that time. Sun Life Assur. Co. of Canada v. Coker. (Ark.) ......... 783 
623(4)—Where fire insurer denied any liability, for total loss, action on policy held not 
prematurely brought, although brought before period specified had elapsed. Ohio Farm- 
ers Ins. Co. v. Hull et al. (Ohio) ie ; 3 eet ‘ 1078 
§ 624. PARTIES. 
(1). Parties plaintiff in general. 
624(1)—-Automobile owner paying credit company, to which automobile theft policy was 
made payable for account of all interests, could sue thereon in his own name. Home 
Ins. Co. of New York wv. Scharnuage.. CAlG.)....265 0.266 scees ye e « 7a8 
624(1)—-Insured’s divorced wife held entitled to maintain suit on fire policy covering com- 
munity property, though insurance contract was personal and did not run with land. 
British General Ins. Co., Ltd., of London, England v. Stamps et al. (Tex.) . re 
(3). Mortgagor and mortgagees. 
624(3)-— Where mortgage debt equals or exceeds fire loss covered by policy containing stand- 
ard mortgage clause, mortgagee is “real party in interest’? and proper person to bring 
suit on policy. Ohio Farmers Ins. Co. v. Hull et al. (Ohio) pet ..1078 
(4). Assignees. 
624(4)—Where purchase price note for automobile and mortgage securing it were uncon- 
ditionally transferred to plaintiff, and fire insurance was for protection of plaintiff 
alone, plaintiff could sue on policy as real party in interest. Globe & Rutgers Fire Ins. 
Co. v. Home Investment & Loan Corporation. (Ala.) Ss ees 
(5). Necessary and proper parties. 
624(5)-Party paid specified amount in settlement of life policy held necessary party to 
equitable suit on partial assignment of policy if settlement was wrongful, and amount 
of such party’s claim nad_ plaintiff’s claim equaled more than face of policy. Howard 
Undertaking Co. v. Fidelity Life Ass’n. (Mo.)... ; 5 
624(5)—-In mortgagee’s action on windstorm policy with standard form mortgagee clause, 
which policy provided that loss was payable to mortgagee as his interest might appear, 
insured owner of realty held not necessary party. Howe v. Mill Owners’ Mut. Fire 
Ins. Co. of Towa. (N. Y.) : . 649 
(7). Defendants in general. 
624(7)—In employee’s action on individual certificate issued under employer’s group life 
policy, employer held not “necessary party.”” Hamblin v. Equitable Life Assur. Soc. 
of the United States. (Nebr.) 


340 


“i 
wa 


eae ; 425 
624(7)—Representative of insolvent estate of deceased insured which was not being admin- 
istered in probate held not necessary party defendant to injured party’s action against 
insurer on automobile liability policy containing “no action” clause which applied only 
to insured. Suschnick v. Underwriters’ Casualty Co. et al. (Wisc.) ‘ 512 
§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 629. ——- FORM AND REQUISITES IN GENERAL. 
(1). In agg 
629(1)—-Suit on life policies substantially complying with statutory - 
murrable. Metropolitan Life Ins. Co. v. Chambers. (Ala.) Atesatrcteecinn 7 
629(1)—-Complaint in action on life policy is sufficient where it substantially complies with 
Code form. Metropolitan Life Ins. Co. v. Usher. (Ala.) 2A 15 
629(1)—Complaint on accident policy held not demurrable. Inter-Ocean Casualty Co. v. 
Foster. (Ala.) z 324 


629(1)——Pleadings by buyer of washing machine against insurance company, based on printed 
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statements insuring buyer against sickness during 


period of monthly payments, held 
not to state cause of action. 


Federal Life Ins. Co. v. Secan. (Ky.)....... 926 
629(1)—Petition for recovery under fire policy showing plaintiff named as mortgagee under 
standard open mortgage clause had acquired property on foreclosure held not to state 
cause of action. Prudential Ins. Co. v. German Mut. Fire Ins. Ass’n. (Mo.) 
629(1)—-Complaint that insured had been held liable to third party for injuries caused by 
insured’s negligent operation of building stated cause of action against insurer within 
policy allegedly insuring against injuries sustained due to maintenance of 


building and equipment. 


insured’s 
Storms Realty Co., Inc. v. New 
im. <3 


Amsterdam Casualty Co. 

J Re ; ie 

629(1)—Complaint for double indemnity for insured’s death following extraction of tooth, 
provided for in riders on life policies for death by accidental means, evidenced by 
visible contusion or wound, held to state cause of action. Scott v. Etna Life Ins. Co. 
Cx. <) 


Midian 84s $ LM & eR A aaa Deena ae Wee Abend aed eo aie ns 819 
§ 631. — 






631—Declaration in action to recover for breach of insurance contract held at fatal variance 
with policy providing for payment of liability imposed on insured by law. Florida Power 
& Light Co. v. Employers’ Liability Assur. Corporation, Ltd., of London, England. 
(Fla.) 


sufficient excuse for not filing verified copy of policy as required by statute. 
v. Universal Life Ins. Co. (Mo 


1 EEE Tare SORE FE rae Pee eR te 

631—In suit on wind storm and hail 

meet requirement that policy or proof of its contents should have been introduced in 

evidence. American National Fire Ins. Co. v. Lovellette Inv. Co. (Tex.) 
§ 634. —— PERFORMANCE OR WAIVER OF CONDITIONS. 

(2). Conditions as to notice and proof of loss. 

634(2)—-In action on total disability clause of accident and health policy, complaint held to 
allege facts constituting waiver of insurer’s right to insist on insured’s furnishing 
further proof of disability. Watson v. Pacific Mut. Life Ins. Co. of California. (Ore.) 268 
634(2)—In action on disability clause of life policy, petition held to show that plaintiff 

pleaded insurer’s waiver of delay in furnishing proof of disability. Orr v. Mutual Life 

ae 2 OM ee ere ag e3 : aed os 
3 635. ——- LOSS AND CAUSE THEREOF. 


635—In_ suits on life insurance policies, insured having died from sunstroke while playing 
golf on hot day, allegations of declaration held insufficient to state cause of action 
under clause providing for double indemnity for accidental death. Tandress v. Phoenix 
Mut. Life Ins. Co. et al. (U. S.).. 


§ 640. 


910 


385 


wn 
nN 
~“ 


PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(2). Avoidance and forfeiture. 


640(2)—-In action on life policy, plea alleging that, among other things, policy contained 
certain provision, held demurrable because of words “‘among other things.’’ Special plea 
averring that life policy contained, among other things, certain provision, held demur- 
rable because terms were not alleged with sufficient definiteness to show breach of 
warranty. American Nat. Ins. Co. v. Walstrom. (Ala.) ; 3A 234 
640(2)—Insurer’s plea respecting insured’s misrepresentation as to existence of syphilis 
need not allege representation was fraudulent, where it alleged that it increased ris 
of loss. National Life & Accident Ins. Co. v. Baker. (Ala.) . peed santa ace 
640(2)—-Answer in action on fire insurance policy, held not insufficient because not alleging 
lefendant’s failure ot discover insured’s alleged fraud before loss. Great American 
Tns. Co. of New York v. Clayton. (Ky.) 3 , . 
640(2)—In action on life policy. answer failed to set up defense that insured was not in 
good health when policy was delivered. Brummer vy. National Life & Accident Ins. Co. 
(Mo.) : 


237 
129 


(6). ee 
Beneficiary. tc 


419 
640(6) 


be entitled to recover under accident policy, must show connected 


causes and effects leading directly from accident to death. National Life & Accident 
Ins. Co. v. Kendall (Ky.) 


REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(1). In general. 


498 

§ 641, 
641(1)—-In action on accident policy, where defendant pleaded release, overruling demurrer 
to replication averring fraud in procuring release, in that defendant represented that 
no settlement was intended but money was donated, held not error, notwithstanding 


replication did not show offer to restore sum received) Inter-Ocean Casualty Co. v. 
Foster. (Ala.) 


641(1)—Plaintiff on action on life insurance policy was not obliged to allege affirmatively 
payment of premium by replication in order to put in issue defendant's allegation of 
nonpayment thereof; general denial being sufficient to warrant admission 


estimony as to payment. Sethman Electric & Mfg. Co. v. Mountain States Life 
Ins. Co Colo.) 


324 


forfeitur for 





1012 
(2). Estoppel and waiver. 


41(2)—Replication, alleging that fire insurer waived defense of failure to file proof of 
loss by denying liability on another ground, held not demurrable for not averring facts 
showing estoppel thereby. Insured’s replication to fire insurer’s plea in abatement held 
not defective as not showing unqualified denial of liability, waiving proof of loss. 
Rhode Island Ins. Co. of Providence, R. I. v. Holley. (Ala.) 
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641(2)—Plaintiff suing on life policy was not required to plead  defendant’s waiver of 
conditions for reinstatement. Rainey v. Metropolitan Life Ins. Co. (Mo.) 
§ 642. DEMURRER. 
642—Alleged failure to furnish proof that insured’s death was accidental within accidental 
death benefit provision of group life policy making such proof condition precedent to 
right of recovery therefor must be asserted by special plea in abatement, not demurrer. 
Prudential Ins. Co. v. Calvin. (Ala.) erdass 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
643—Failure of interveners seeking relief against insurer to allege that automobile 
indemnity policy involved was issued or delivered within state, or return of execution 
against insured unsatisfied, held immaterial, where doing of business within state was 
not denied, and there was express stipulation that policy was executed and delivered 
within state. Belt Casualty Co. v. Furman. (Cal.) 
§ 645. ISSUES, PROOFS AND VARIANCE. 
(1). Issues made by pleadings. 
645(1)—Under allegation that property insured was household goods as described in fire 
policy covering household goods and personal effects and that all property insured was 
destroyed, insured could recover for personal effects in building, especially where 
evidence of destruction thereof went in without objection. Wolpers v. Globe & Rutgers 
Fire Ins. Co. (Mo.) stg Bh ae 
645(1)—Wheie mutual aid life insurance association did not allege number of members 
in class 1o which deceased belonged or that an assessment had heen run, nor amount 
that could have been realized therefrom, pleadings did not raise issue whether assess- 
ment would produce sufficient amount to pay maximum amount of policy. Hearne 
Local Mut. Aid Ass’n v. Crutchfield. (Tex.) 
(2). Matters to be proved. 
645(2)—In suit on policy issued to insured’s employer, insured was not required to prove 
that employer paid premium on group policy, since failure to pay was defense to be 
interposed by insurer. Sun Life Assur. Co. of Canada v. Coker. (Ark.) 
645(2)—-Insurer, relying on clause voiding fire policy if hazard is increased, must plead 
and prove that condition increasing hazard existed before and at time of fire. or that 
fire was result thereof. Public Fire Ins. Co. v. Crumpton et al. (Fla.) 
645(2)--Where fire policy provides for forfeiture if property becomes vacant, 
or uninhabited for definite period, without insurer’s consent, insurer need 
or prove that status increased risk. Continental Ins. Co. of New York v. 
et al. (Ky.) 
645(2)—-Burden was on plaintiff, suing insolvent building owner’s liability insurer, both of 
pleading and proving that elevator at time of accident was being operated by person 
of legal age, notwithstanding complaint did not allege operator was over legal age and 
that answer set up defense that operator was below legal age. Carles v. Travelers’ Ins. 
Co. (N. Y.) 
645(2)—-Mutual insurance company properly assumed burden of pleading and _ proving 
matters which reduced total liability shown in face of policy. Rosson v. Groom Mut. 
Hail Ass’n. (Tex.) ‘ ere , 
645(2)—-Where policy limits insurer’s general liability, burden is on insured to allege and 
prove that loss sustained is within general liability assumed by insurer, and. in 
addition, that it does not come within any of exceptions. American Ins. Co. of City 
of Newark. N. J. v. Maddox. (Tex.) 
645(2)—-Burden was on mutual aid life insurance association to plead and prove that 
class to which deceased belonged did not contain sufficient members to require asso- 
ciation to pay maximum amount provided for in policy. Hearne Local Mutual Aid 
Ass’n v. Crutchfield. (Tex.) 
645(2)—In suit on windstorm and hail policy, insured could not recover where neither 
policy nor proof of its contents was introudced in evidence. American National 
Ins. Co. v. Lovellette Inv. Co. (Tex.) 
645(2)—Where fire policy, limiting insurer’s liability to actual cash value of property 
destroyed, provides that liability should not exceed replacement cost, that replacement 
value is less than actual cash value held affirmative defense to be pleaded and proved 
by insurer. Home Ins. Co. of New York v. Sullivan Machinery Co. (U. S.) 
(3). Evidence admissible under pleadings. 
645(3)-——Complaint in single count on accident policy alleging insured’s injuries were 
effected through external, violent, and accidental means did not authorize recovery under 
policy clause allowing one-fourth recovery when injuries were due to voluntary ex- 
posure. Inter-Ocean Casualty Co. v. Foster. (Ala.) ; : 
645(3)—Fire policy sued on held not inadmissible in evidence as material variance from 
complaint, in view of plaintiff’s evidence that vacancy permit change never became part 
of agreement or affected policy. AStna Ins. Co. v. Kacharos. (Ala.) 
645(3)—Under allegation that plaintiff has performed all the conditions of insurance policy, 
proof of waiver of one or more conditions may be made. American Ben. Life Ass’n. 
v. Hall. (Ind.) ; 
645(3)—Answer to complaint on fire poli 
sufficiently broad to permit defense and evidence offered thereon that such change of 
interest in ownership of automobile occurred prior to its destruction, so as to terminate 
insurer’s liability under policy. Automobile Underwriters, Inc. v. White. (Ind.) : 
645(3)—In suit on hail policy, defense of false swearing in proofs of loss held not avail- 
able, where not pleaded. Fidelity-Phenix Fire Ins. Co. of New York v. Henry et al. 
(Ky.) ; aahionia ed Gates 7 
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645(3)—Insurer pleading forfeiture of fire policy because property was mortgaged could 
prove mortgage, notwithstanding absence of 


averment that mortgage increased moral 
hazard within statute. Peterson v. Pacific Fire Ins. Co. of New York. (La.) 453 
645(3)—In suit against insurer on judgment against insured, 


insurer could not defend 
on ground that insured failed to co-operate as provided for in liability policy by not 


giving immediate notice of accident where such defense was not pleaded. 


Peters v. 
pe? GR: Bh. CONS Gora atid ee reas aw ee dae one an es 731 
645(3)—That person other than insured 


named in life policies took physical examination 
for them may be proved under denial and need not be specially pleaded. Maslin v. 
Columbian Nat. Life Ins. Co. (U. S.) ; , 523 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 


646(1)—Insurer must establish defense that life policies were invalid for lack of insured’s 

consent. Taylor v. Unity Industrial Ins. Co. (La.) .............002000- eS Se 

646(1)—Under policy payable to “beneficiary if iiving’” one claiming through beneficiary 
must prove beneficiary was living at insured’s death. In re Valverde’s Estate. (N. Y.) 816 

646(1)—Prima facie case made by plaintiff showing life policy was renewed, premiums 
paid and proofs of death presented as roguieell cast on insurer burden of proving 
allegations in support of its right to disafirm renewal. 


ones v. Metropoli i 
Ins. Co. (Pa.) SP er ee eee Jo : Aer —_— _ 836 
€46(1)-—-Insured claiming insurer through local agent waived provision limiting time for 
commencing action was required to show that local agent had authority to waive pro- 
vision. There was no presumption that local agent had authority to” waive pro- 
vision limiting time to sue on five policy. Collins v. Home Ins. Co. of New York. (Pa.)1083 
646(1)—Return of execution unsatisfied raises presumption of insolvency under statute, 


authorizing action by judgment creditor against insurer upon insolvency or bankruptcy 
of assured, and, where not rebutted, authorized direction of verdict. Church v. American 
Casualty Co. (U. S.) .. EG DE ELC ae heer dele Socata 

(2). Avoidance and forfeiture 

646(2)—Burden was on defendant in action on automobile theft policy to establish 
existence of alleged lien or mortgage vitiating policy. Home Ins. Co. of New York 
v. Scharnagel. iv ‘ ; ; ; when e ds pte Staats 2 

646(2)—-Under statute, fire insurer has burden of showing that breach of warranty. etc.. 
increased moral or physical hazard. Fire insurer, to avoid liability, has burden of 
showing that changed conditions, due to mortgage might influence insured’s conduct and 
attitude towards property. Knowles v. Dixie Fire Ins. Co. (La.) .. ; . . 1066 

646(2)—Insurer had burden of proving that insured property subject to trust deed was 
conveyed with trustee’s knowledge before fire. Where property was subject to trust 
deed, insurer had burden of proving that insured, having conveyed property 


and 
taken another trust deed, instituted foreclosure proceedings with trustee’s knowledge. 
Central Bank & Trust Co. et al. v. Carolina Ins. Co. (N. C.). 


(3). —— Life and accident insurance. 
646(3)—Burden of showing fraud on part of applicant for life insurance in answers made 
in application was upon insurer. Federal Life Ins. Co. v. Relias. (Ind.) . ; 244 
646(3)—Insurer must establish defense that insured fraudulently obtained life policy. Mutual 
Life & Accident Ass’n of Frederick v. Moore. (Okla.) ............ 5 oes 80 
646(3)—Burden held on insurance company of proving insured was not in sound health 
on date of industrial policy. Brelish v. Prudential Ins. Co. of America. (Pa.) 269 
(4). Payment of premiums. 
646(4)—-Payment of premium on life policy could be made without receiving official receipt 
us provided in policy, but burden of proof rested on party claiming insurance to show 
payment, when disputed. Gordon v. New York Life Ins. Co. (Ark.) 546 
646(4)—Burden was on insurer to prove nonpayment of premium, alleged as defense to ac- 
tion on life insurance policy. Sethman Electric & Mfg. Co. v. Mountain States Life Ins. 
Co. (Colo.) . p 
646(4)—Beneficiaries, claiming that life policies became effective, had burden to establish 
payment of first premium. Range et al. v. Mutual Life Ins. Co. of New York. (Ia.) 788 
646(4)—-Nonpayment of renewal premium on_ life policy is not affirmative defense, but 
burden of proving payment rests on beneficiary throughout trial, although beneficiary’s 
prima facie case shifts burden of going forward with eviderce to insurer. Topinka v 
Minnesota Mut. Life Ins. Co. (Minn.) : aa 413 
646(4)—Burden was on plaintiff to prove that insured was physically or mentally in- 
-apacitated to furnish proofs of his total permanent disability, as required by lapsed 
life policy sued on to waive premiums. Atlantic Life Ins. Co. v ) 


(5). Estoppel and waiver as to 
646(5)-- Generally 


715 


657 


1012 


Swann. (Va.) 109 
avoidance or forfeiture. 

unless contract is shown, renewal policy will be presumed to have heen 
issued upon same information and subject to same conditions known by insurer to 
exist at time policy renewed was issued. American Ins. Co. of City of Newark, 
N. J. v. Maddox. (Tex.) i 


a 671 

46(5)—-Where fire insurance agent issued policy. knowing of and consenting to insured’s 
intended breach of provision limiting additional insurance, subsequent renewal of policy 
without request, where agent retained renewal policy, held presumably issued on same 
information and conditions existent when prior policy was issued, 


to plead breach of provision against additional insurance. 
v. Maddox. (Tex.) 


a6(5) 


estopping insurer 
Westchester Fire Ins. Co. 


Plaintiffs having pleaded that insv 
vantage of warranty that insured 


676 


irer was estopped by agent’s knowledge to take ad- 
was sole owner of i 


insured property had burden of 
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showing that person was agent and that he knew when he wrote policy that insure ss 
not sole owner. Eureka Security Fire & Marine Ins. Co. v. De Ross (Tex.) 1301 
(6). Risk and cause of loss in general. 

646(6)--In action on accident policy, plaintiff has burden of proving that insured’s death 
resulted from bodily injury solely through external, violent, and accidental means. Inter- 
Ocean Casualty Co. v. Foster. (Ala.) ee koe 

646(6)-——Insurer had burden of establishing exception icy ath by 
inhaling gas. Lamar v. Iowa State Traveling Men’s Ass’n. (Ia.) 

646(6)—Under policy covering loss of property from any cause except enumerated causes, 
insured need not show that loss was not occasioned by specied exceptions. but 
insurer would have burden to show that loss arose from excepted cause. Agricultural 
Ins. Co. v. Rothblum, Inc. (N. Y.) ; gia 

646(6)—-Beneficiary claiming under accident policy because of alleged death through ivy 
poisoning must show that insured’s death was due solely to ivy poisoning. Silva v 
Peerless Casualty Co. (R. I.) ; Leash Saterais Shiai 

646(6)—Plaintiff suing on accident policy has burden of proof on fact question whether 
insured’s fall was caused by stumbling over tree stump. Wallace v. Standard Accident 
Ins. Co. of Detroit, Michigan. (U. S.) . 

646(6)—-In suit on accident policy, burden 1s on beneficiary to prove that insured’s death 
was caused by accidental means. Metropolitan Life Ins. Co. v. Hogan. (U. S.) 

646(6)—Beneficiary suing on accident policy must show death resulted from bodily injury 
claimed and within terms of policy. O’Brien v. Massachusetts Bonding & Insurance Co. 
CU, SS. 

646(6)— Sessile: suing on accident ‘policy had burden of proving that death resulted from 
injury effected solely through accidental means, and that pyogenic infection occurred 
simultaneously with and through accidental cut or wound. Connecticut Geners] Ife 
Ins. Co. of Hartford, Conn. v. Allen. (U. S.) sits 

646(6)—Plaintiff suing on accident policy had burden to prove insured’s death resulted 
from burning of building within double indemnity provision, General Accident, Fire 
& Life Assur. Corporation, Limited, of Perth, Scotland v. Brinn & Jensen Co. (U. S> 

C7}. — Suicide. 

646(7)-—Degree of proof of suicide, interposed as defense under life policy required 1 
overcome presumption against suicide, is that which excludes every other “reasonabl: 
hypothesis”’ as to cause of death Bayles v. Jefferson Standard Life Ins. Co. (la 

7)—-Presumption against suicide arises when evidence is consistent with either accident 
or suicide, but if there is evidence both for and against suicide, unless evenly balanced 
presumption vanishes. Bowdon v. Metropolitan Life Ins. Co. (Mo.) 
7)-—Suicide is not presumed merely from violent death. In action on double inderanits 
clause of life policy, where insured’s death was either suicidal or accidental, sump- 
tion against suicide vas overcome if preponderance of evidence was consistent witt 

i theory and inconsistent with any reasonable hypothesis of accidental 
v. New York Life Ins. Co. (U. S.) 
(8). Extent of loss and liability of insurer. 
6(8)—-To recover double indemnity under life policy, claimants have burden to show that 
leath results solely from bodily injury received through accidental means. Dawson et 
il. v. Bankers’ Life Co. (Ta.) 
8)—Burden was on plaintiff. in suit on fire policy, not valued, to prove loss claim 
beyond amount defendant admitted. Proof of loss, being peculiarly within insured’s 
ibility to supply and not available to insurer, burden of proving loss was on inswre 
in action on fire policy. Tedesco et al. v. Columbia Ins. Co. of New Jersey. (La 
-Liability insurer had burden of showing that injured person’s judgment against 
insured included items for which insurer was not legally liable. Clark v. Globe In- 
demnity Co. (N. Y.) sts : ; : 
646(8)—Where means producing death were admittedly external and violent, rebuttable 
presumption existed, in absence of contrary evidence, that means were also accidental 
within double indemnity provision of life policy. Prudential Ins. Co. of America 
Tidwell. (Okla.) : 
(8) -Fire insurer’s general denial put insured on proof of allegation that building 
total loss within statute. Transcontinental Ins. Co. of New York v. Frazier et 
ten) 

646(&)——Burden to show total loss of insured building by fire rests on insured. -Commerce 
‘Ins. Co. v. Sergi. (Tex.) 

646(2)—In action on double indemnity clause of life policy, burden of proving that death 
resulted solely from external, violent, and accidental means held on plaintiff. Love v 
New York Life Ins. Co. (U. S.) 

(9). Notice and proof. of loss. 

646(9)—In action on accident policy, burden of proof of compliance, excuse for noncom- 
pliance. or waiver of defense based upon noncompliance with policy condition that 
insurer should have opportunity to be present at autopsy, held on plaintiff. Sheehan 
v. Commercial Travelers Mutual Accident Ass’n. (La.) 

646(9)—Insured had hurden of proving that he furnished group insurance with due prooi of 
total and permanent disability authorizing recovery of total and permanent disabi] 
benefits. Ammons v. Equitable Life Assur. Society of United States. (N. C.) 

§ 647. ADMISSIBILITY OF ,EVIDENCE. 

647—Whether verdict of coroner’s jury finding death resulted from homicide could be used 
as evidence in action on insurance policy held for determination of trial court, where 
certificate of attending physician constituting basis of record of bureau of vita! 
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statistics recited that death resulted from suicide. Continental Casualty Co. v. Nash- 
ville & American Trust Co. et al. (Tenn.) 


§ 648. —— IN GENERAL. 
(1). In general. 


648(1)—Testimony that insurer’s agent said nothing about vacancy permit change when he 
presented paper containing it for insured’s signature held competent on question whether 
change was written therein when signed by insured. Actna Ins. Co. v. Kacharos. (Ala.) 473 

648(1)—Provision in insurance policy that in action thereon total disability resulting from 
accident or sickness could be proved only by means of certain specified evidence held 

contrary to public policy and void. In action on insurance policy, any evidence relative 


to issues and competent under general rules of evidence is admissible. American Ben. 
Life Ass’n v. Hall. (Ind.) 





943 


















































648(1)—In action on fire policies, exclusion of evidence that within four or fire years 
insured had collected insurance from two other fires held not error. Queen Ins. Co. 
v. Miracle. (Ky.) 


re stiri 287 
§ 655. ——- FRAUD OR MISREPRESENTATION. 
(1). Insurance of property. 
655(1)—In action on fire policies, excluding insurers’ agent’s testimony that he knew 
nothing about value of airplane hangar and that he relied on insured’s information held 
not error. Lawson et al. v. Southern Fire Ins. Co. (Kans.) 


sor : 287 

655(1)—Testimony that burglary and robbery policy sued. on would not have been issued 

had insurer known or been advised by insured bank that robbery thereof was being 

planned_with cashier’s knowledge held admissible. Harrison State Bank v. United 
States Fidelity & Guaranty Co. et al. (Mont.) a 
(2). Life and accident insurance. 


655(2)—-Where plea to suit on policy is that insured made misrepresentation 
health, insured’s application, although not made part of policy, 
representations. Metropolitan Life Ins. Co. v. Chambers. (Ala.) 


; ; 7 
655(2)—In action on life policy, doctor’s prescription for insured before policy issued held 
not admissible to show that insured knew before policy issued that he had nephritis. 
Metropolitan Life Ins. Co. v. Usher. (Ala.) 7 15 
655(2)—In action on life policy, application not made part of policy was admissible as 
evidence of representations in support of plea of fraud. American Nat. Ins. Co. 
Walstrom. (Ala.) 
















































































769 











1 regarding his 
is evidence of mis- 
































v. 
; : es : ; : 234 
655(2)—In absence of fraud, misrepresentations made in applying for life insurance are 

not admissible in avoidance of policy unless application or statements are embodied 

in or attached to policy. Taylor v. Unity Industrial Ins. Co. (La.) 247 
655(2)—Where insurance company’s collector had testified that he had refused application 

for insurance on insured’s life on account of her apparent condition of health, admission 


of testimony of insured’s mother that on date of industrial policy insured was healthy 
held not error. Brelish v. Prudential Ins. 













































































Co. of America. (Pa.) 269 
655(2)—Failure to attach application and questions and answers to life policy, as required 
by statute, excluded them from contract and they were not admissible in evidence to 
show falsity of insured’s answers to application. First Texas Prudential Ins. Co. v. 
Smith. (Tex.) 





430 








655(2)—Admitting evidence that insured was in apparent good health when nonmedical 
life policies were issued and up to last illness, held 


not error. Universal Life & 
Accident Ins. Co. v. Ledezma. (Tex.)... os ‘ 843 
§ 659 DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 
ral. 
stein at eee aaa of insured certified to by city or local registrar held 
not admissible to show cause of death. Proof of insured’s death held properly excluded, 
where insurer’s agent filled in blank explaining cause of death, after beneficiary 
signed proof. Universal Life & Accident Ins. Co. v. Ledezma. (Tex.) 
(2). Suicide. , r a 
659(2)—-In suit on life policy wherein insurer interposes defense of suicide and evidence 
is circumstantial. motive for suicide is <r a — In suit Pes life — 
rein insurer interposed defense of suicide, testimony disclosing general understanding 
ee aes that insured committed suicide held admissible. Bayles 
Tefferson Standard Life Ins. Co. (La.) ; 
659(2)—Record of bureau of vital statistics, based on certificate of attending physician 
that deceased’s death was result of suicide, could not be changed to comply with subse- 
quent verdict of coroner’s jury finding homicide. Continental Casualty Co. v. Nash- 
ville & American Trust Co. et al. (Tenn.) 


659(2)-—Evidence that insured after dropping to ground from balcony asked his son what 
~~ had happened held inadmissible to show that death was due to somnambulism, instead 
of suicide, in action on accident policy. New Amsterdam Casualty Co. v. Breschini. 


(U. S$.) : Ae Sa acne aad ; ; me 491 
659(2)-——In 


actions on life policies, writings signed by insured, missing for seven vears, 
dated shortly before his disappearance, giving directions regarding property and chil 
Iren’ future. held admissible under contention that insured committed suicide on day 
, ” 7 ; : . a c ‘ - 
of disappearance Travelers Ins. Co. v. Bancroft et al. (U.. S.) 

’ 
$ 661. AMOUNT OF LOSS. | : : . atta et 
661—-In action on fire policy. admitting testimony as to cost of replacing building, held no 

error as against objection that explosion caused loss, where 


1241 



































} 
had 








843 





























Vv. 

















943 






































100° 























evidence sustained claim 

















The Insurance Law Journal, Vol. 81 








Co. 


that fire was cause of explosion and damage. Reeves et al. v. Standard Fire Ins. 
IE DRT PRIMERS MCU BOD Si 2 ciate pire. eae as va urs a eles edt en Mice eee re ter ... 905 
§ 662. - NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 


(1). In general. 

662(1)—-Where fire insurers defended on ground of insured’s failure to furnish proofs of 

loss, permitting insured to testify regarding conversation with insurers’ agent regarding 

proofs of loss following fire held not error. Lawson et al. v. Southern Fire Ins. Co. 

(Kans.) se irk BER a atch nea: poabecee dat le tale SRS a ea ea alee meee aie Ea a atari iota ee Os . 285 
662(1)—Inventory made by insured’s assignee shortly after loss held admissible in action on 

fire policy at least to show that inventory had been made and delivered to company in 

compliance with policy conditions. Weiss v. Continental Ins. Co. (Mo.) 893 
662(1)—In beneficiary’s suit on life policies based on waiver of premiums because of ‘in- 

sured’s total and permanent disability, letter written by beneficiary’s attorney, after 
of disability, held admissible to show notice. State Life 


insured’s death, giving notice 
Ins. Co. v. Barnes. (Tex.) Nias cheats ote igre eorrie ek s 101 
§ 664. — ESTOPPEL OR WAIVER. 
664—Evidence respecting insurance agent’s knowledge that insured had syphilis held ad- 
missible as showing that insured made no false and fraudulent representations and that 
insurer did not rely on misrepresentations. National Life & Accident Ins. Co. v. 
237 


ROMS MMAR ba ris os Grae PU uy arnt Bc eLrarm a rcle anal mane Cie uma eee tee eae ce seas 
664—Abstract of title to insured property which was furnished to fire insurer’s agent held 


admissible on questions of notice and —- American Equitable Assur. Co. of New 
York vy. Bailey. (Ala.) PE ee Te Ce Tee a be rer ae 
664—Evidence that local attorney informed insurer that attorney had refused to pay 
burglary loss held admissible as tending to show authority to deny liability or sub- 
sequent ratification of denial, thereby waiving proofs of loss. Letter to insured from 
burglary insurer’s record agents in state purporting to speak for insurer regarding 
loss held admissible on question whether liability had been denied and proofs of loss 
thereby waived. Where burglary insurer’s agent’s letter to insured quoted letter written 
by local attorney on insurer’s letterhead denying liability, attorney’s letter held ad- 
missible on question of his authority to deny liability and thus waive proofs of loss. 
Insured’s counsel's letter to insurer bearing insurer’s stamps of receipt held admissible 
in corroboration of other evidence regarding insurer's waiver of proofs of loss by 
refusing to pay claim. Paper signed by insurer’s general counsel transmitting corres- 
pondence with insured to local attorney held admissible on question whether local attor- 
ney was authorized to deny liability and thereby waive proofs of loss. Jackson & Co., 
Inc. v. Great American Indemnity Co. (Mass.) i st eslon cei rat aie ok eo 372 
664—That insurer first obtained knowledge of reinstatement of. policy after insured’s death 
held immaterial on question of its ratification of receipt of premiums on reinstatement. 
SLEY V. ECRRIERA (Ne CRI: RN RD, prs Noro a 0ce sateen are Gayla gupieias aieen ts ane ders 253 
664—In action on health and accident policy, insured’s testimony detailing conversation 
between him and general agent, whose countersignature was final act that consummated 
at time application wer taken, held properly admitted. Commercial 


279 


insurance contract, 
Casualty Ins. Co. v. Hamrick. (Tex 501 
§ 665. WEIGHT AND SUFFICIENCY. “OF EVIDENCE. 
(1). In general. 
665(1)—Plaintiff suing on life policy established prima facie case by introducing policy, 
proving insured’s death and that insurer knew thereof. oe Life Ins. Co. v. ‘i 
5 


ROU. CD) os Fvvkic 3k he Oana mais tee et si ; 
665(1)—Evidence sustained finding that fire policy. sued on was in full force and effect at 
time of fire and had not been canceled pending re-writing thereof. United States Fire 

Ins. Co. v. Mitchell. (Ark.) ; ‘ ; 864 
665(1)-—-In action by mortgagee on insurance policy, evidence did not show agreement that 
check from insurer payable to insured and mortgagee or bank which failed should be 
considered as payment of insurance. Union Central Life Ins. Co. v. Towa Mutual Ins. 


Co. (Ia.) 
665(1)—That beneficiary in life policy could neither read nor. write anything beyond her 


signature held not to constitute of itself evidence of insurer’s fraud in we release. 
Strong v. Boston Mut. Life Ins. Co. (Mass.) .. oy WUE 
665(1)—Proof of insured’s death and production of life. policy makes prima facie case for 
v. Minnesota Mut. Life Ins. Co. _(Minn.) ; 413 
to show that life insured was incompetent by reason of fatal 
Papp v. Metropolitan Life Ins. Co. (N. J.). 1018 
and 


1059 


beneficiary. Topinka 
665(1)—Evidence held not 
illness when he made change of beneficiary. 
665(1)—Evidence required finding that insured retained title and control of policy 
right to change beneficiary though some premiums were — by original er 
Baley v. Prudential Ins. Co. of America. (N. Y.) 261 
665(1)—In action on fire policy, judgment for plaintiffs would not be reversed on com- 
plaint that much of evidence to sustain proof of loss was based on assumption. 


Williams et al. v. Southern Mut. Ins. Co. of Lancaster County. (Pa.) 660 
665(1)—In action on mutual aid life insurance policy, evidence supported judgment for 

plaintiff. Hearne Local Mutual Aid Association v. Crutchfield. (Tex.) 842 
stolen from insured by 


665(1)—In suit for insurance on automobile alleged to have been 
third party after he canceled contract of purchase and returned automobile to insured. 
evidence did not show that automobile was left in third party’s possession. National 
Fire Ins. Co. v. Pfeifer et al. (Tex.) : ‘ : 


(2). The contract. E 
665(2)--In suit on certificate of insurance issued to insured and group policy 
insurance contract was established, though group policy was not proved where 


employer, 
1242 


979 


issued to his 
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certificate stated terms and conditons of group policy, and insured had no access to 
group policy. Sun Life Assur. Co. of Canada v. Coker. (Ark.) 


783 
665(2)—-In action on life policy, evidence showed that parties, by contract, notices, and 
course of dealing, made payment of premium by mail method to be used. Nelson v. 
National Guaranty Life Co. (Calif.) 3 7 ; 407 
665(2)—Evidence in beneficiary’s action on life insurance policy, issued to his cousin, held 
to show that words ‘‘and I” between words “A representative of this company came to 
me 


and “insured this man” in plaintiff’s letter to secretary of state were originally 


therein and that plaintiff caused issuance of policy. Evans v. Independent Nat. Life 
Bes: ei BR GRMN Shere wocnaa os cea CA See cee nna e 


Eis dar Ss ARR CARED SMe ROE TRE bn hee ae 411 
665(2)—Insurer’s retention of pre 
alone justify construction thereof as giving extended insurance. Evidence of agent's 
endeavor to secure renewal and of insured’s inquiry concerning premium held insuf- 
ficient to warrant finding that fire policy was renewed. Masters v. tna Ins. Co. 


(Tex.) ‘ anes Bieta 303 
(3). Avoidance and forfeiture. 
665(3)—-Insured’s admission that he told physician of cause of previous illness, which was 
unknown to him until after medical examination and delivery of health policy issued on 
application stating that he had had no previous illnesses, did not bar recovery thereon, 
but was merely circumstance for jury's consideration on issue of fraud. Turner v. 
Pacific Mutual Life Ins. Co. of California. (Idaho.) ‘ 167 


665(3)—-Conditions in conditional sale contract of automobile that check should be paid, 
and that contract should be accepted and purchased by finance company, held under 
evidence conditions subsequent, as regards right of recovery by buyer on seller’s lia- 
bility policy. Peterson v. Universal Automobile Ins. Co. (Ida.) 


Seretare 340 
665(3)—Evidence showed that insured, by delivering insured automobile to seller of air- 


plane who was to hold it as security for note representing unpaid balance on airplane, 
had changed his interest in automobile destroyed by fire within policy terminating 


insurer’s liability upon “‘change of interest” in automobile. Automobile Underwriters, 
Te. Wt CRED 5 oc aut amen b barks avalewerns 


ia Sark ae : : ‘ . 341 
665(3)—Evidence in action on automobile fire policy sustained finding that there was no 
retransfer of car by buyer’s transferee within policy provision for forfeiture on change 
of ownership. Smith et al. v. World Fire & Marine Ins. Co. (La.) ete ; 349 
665(3)—-That insured motorist before trial informed insurer that motorist entered curve 
where automobile upset at about 42 miles per hour, and upon trial testified that speed 


was 45 miles per hour, held not to sustain defense that insured conspired with injured 
guest to defraud insurer. Donahue v. Peppard. (Minn.) 





; 351 
665(3)—Fraud held not proved in action on fire policy, where: evidence concerned merely 
testimony on trial unrelated to fraudulent acts before trial. Halbreich v. Urbaine Fire 
Ins. Co. of Paris, France. (N. Y.) 137 
665(3)—Evidence that operation was performed on insured within two years before date of 
life policy held to establish breach of condition, rendering policy void if insured had 
within two years been attended by physician for any serious disease or complaint. 
Cinquino v. Metropolitan Life Ins. Co. (N. Y.) ; 265 
665(3)—-Mailing of currency by insured’s father in envelope addressed to insurer and 
bearing father’s return address, with nothing to indicate what currency was for, and 
nothing else appearing, held insufficient to show payment of premium due on life 
policy. McGee v. Continental Life Ins. Co. (N. C.) 74 
665(3)——Doctor’s certificate that insured died of Bright’s disease on October 4th held not 
proof that insured had disease on or about August 31st when policy was issued Bur 
den rests on life insurer to clearly ve that answer in application that insured had 
never consulted physician with reference to any ailment was willfully false. fraudulent! 
made materially induced issuance of policy and that agent had no knowledge of talstty ot 
fraud. Washington Fidelity National Ins. Co. v. Lacey (Ohio) 1030 
665(3)—In action by insurer to cancel life policy for false 


i ; representations necerning 
insured’s health, evidence showed that representations were made in good faith and to 


best of insured’s knowledge. Mutual Life Ins. Co. of New York v. Muckler. (Ore.) 433 
665(3)—-Record held to establish that application for $4,000 life policy attached to $2,000 
policy subsequently issued related to such policy. Stein v. New York Life ins. Co. 
(Pa.) ; 7 
665(3)—Evidence held to support finding that insured did »ot violate co-operation clause of 
liability policy, where insured’s testimony was different from written statement insured 
gave to insurer before trial. Marley v. Bankers’ Indemu:ty Ins. Co. (R. I.) 508 
665(3)—Evidence in actions on fire policies held to suppcrt court’s finding that there was 
no change in ownership of insured property after policies were issued and that plaintiff 


was unconditional sole owner at time of loss. Alderman v. New York Underwriters’ 
Ins. Co. of New York. (S. D.) ; 296 


665(3)—Evidence held sufficient to support finding that insured automobile driver was not 
intoxicated and not transporting liquor at time of accident. In action against automobile 
owner and insurer for injuries in accident, evidence supported finding that there was no 
conspiracy or collusion to defraud insurer. Korte v. Lang. (S. D.) 361 

665(3)—Lack of occupancy of insured dwelling may be proved by circumstantial evidence. 
Hudson Ins. Co. v. McKnight et al. (Tex.) .. ‘ ‘ sae , 303 

665(3)—Evidence sustained verdict that insured was in good health and free from injury 
when health and accident policy was delivered. Commercial Casualty Ins. Co. v. Ham- 
rick. (Tex.) 


665(3)—Fraud is never presumed, and insurer, 


586 


pores on — 
claiming that answers in application ‘were 
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fraudulent, has burden of showing facts constituting fraud by clear, convincing proof. 
New York Life Ins. Co. v. Kwetkauskas. (U. S.) eeieemsectids 
665(3)—-In action by coal mining corporation on use and occupancy policies, evidence held 
insufficient to establish defense of false swearing in proots of loss. Intentional false 
swearing in proofs of loss must be established by clear unequivocal and convincing 
evidence to warrant equity in decreeing forfeiture of policy. Fidelity-Phenix Fire Ins, 
Co. of New York et al. v. Benedict Coal Corporation. (U. S.) ........0.0 0s ecssnees 
665(3)—In suit on credit insurance policy, evidence held to support conclusion that erroneous 
statement of gross sales in application did not atfect assumption of risk. National Surety 
Co. v. Mutual Veneer Co. (U. S.) ; »< hon 
665(3)-—-Evidence held not to sustain jury’s finding that false statement that life insurance 
applicant never had stomach ailment was not made to deceive insurer. Frozena v. 
Metropolitan Life Ins. Co. (Wis.) .... Sido rete ee : ig 
665(3)—Evidence held to establish that insured, when he applied for accident policy, was 
bartender in speak-easy, not clerk in confectionery and soft drink parlor, as represented 
by him in application. Calligaro v. Midland Casualty Co. (Wisc.) ... a4 ves eee 
(4). Loss and liability of insurer in general. 
665(4)—In action on fire policy, evidence showed theater roof damaged by fire could have 
been repaired without damage to seats from rain. Simon et al. v. Girard Fire & 
Marine Ins. Co. et al. (Ark.) ; 
665(4)—Evidence in action on fire policy sustained findin 
tavern covered by policy. Miller v. Security Ins. Co. of New Haven, Conn. (Cal.) 
665(4)—-In action on fire policy containing clause covering explosions, evidence held to 
show that damage to dwelling was due to explosion, as against contention that it was 
due to smoke of friendly fire. Sargent v. Mechanics’ Ins. Co. of Philadelphia. (Ta.) 
665(4)—-As respects liability of insurer for loss from ocean carrier’s failure to keep re- 
frigerated fruit at proper temperature, affirmative proof was necessary to show breach 
of carrier’s duty. Smith v. Switzerland Ins. Co. of Zurich, Switzerland. (N.Y.) ... 
665(4)—Pleadings and evidence held to show that automobile, substituted by insured “Any- 
where For Hire” carrier for car covered by Jiability policy, was sufficiently identified 
and used ing connection with motor vehicles operated by insured, as required by policy. 
Duffy v. Oregon Automobile Ins. Co. (Ore.) ; . 
665(4)—In action on policy insuring against loss by burglary of safe by actual force and 
violence, evidence sustained verdict against insurer. Independence Indemnity Co. v. 
Kell et al. (Tex.) a ee a ies : deste ea eisrsielsana. ais 
665(4)—-Eviderce in action on automobile collision policy sustained finding as to cost of re- 
pairing wrecked automobile. American Indemnity Co. v. Jamison. | (Tex.) Sr 
665(4)-—Evidence held insufficient to show that trial court’s determination of coal mining 
company’s loss of profits as result of fire was excessive, in action on use and occupancy 
policies. Fidelity-Phenix Fire Ins. Co. of New York et al. v. Benedict Coal Corporation. 
(U. S.) eaten Ds thined he ; : . E 
(5). ——— Life and accident insurance 
665(5)—Showing that insured died by unexplained external, violent means constitutes prima 
facie proof that injuries were “accidental,” within accident policy, since law will not 
presume iniuries were intentionally self-inflicted by insured. In action on accident 
volicy, evidence that insured, who died from lockjaw developed from blisters on 
frozen feet, after running out of gasoline remained in automobile in very cold weather 
to protect it from theft, held to preclude recovery for death from injury -esulting 
through ‘external, violent, and accidental means.” Inter-Ocean Casualty Co. v. Foster. 
( Ala.) Fess. ALE aA eeern ts 
5(5)--Inference that disability of discharged employee to gain employment existed prior 
to discharge. thus entitled him to recover under disability policy, cannot be indulged 
where employee performed his duties regularly until he was discharged. Equitable Life 
Assur. Soc. v. Garrett. (Ala.) Sea ; : 
665(5)—-Evidence warranted finding insured was totally disabled within disability clause of 
life policy. Guardian Life Ins. Co. v. Johnson. (Ark.) ; 
665(5)—Evidence warranted finding that insured was totally and permanently disabled 
before default in payment of policy premiums, notwithstanding insured worked at 
remunerative wage afterwards. Evidence that insured was unable to do all substantial 
acts necessary in conduct of any vocation in which he was fitted to engage in usual 
way without peril to his health held to show insured was “totally and permanently 
disabled” within policy. A®tna Life Ins. Co. v. Davis et al. (Ark.) : 
665(5)—In suit on group policy for disability, evidence held to sunnort finding that insured 
hecame disabled during insurance coverage. Sun Life Assur. Co. of Canada vy. Coker. 
(Ark.) : ee ; 
665(5)—Testimony of physician who attended insured after accident, based on personal 
examination, held not conclusive on cause of death, where expert medical testimony, 
based on hypothetical questions, contradicted same. Dawson et al. v. Bankers’ Life Co. 
(Ta.) ; 
665(5)-—Mere supposition that fatal disease resulted from accident will not support judg- 
ment for beneficiary under accident policies. Naticnal Life & Accident Ins. Co. v. 
Kendall (Ky.) 
665(5)—Verdict finding that insured, under life policy, was totally and permanently disabled 
within clause waiving payment of premiums. and requiring payment of disability bene- 
fits, held supported by evidence. AStna Life Ins. Co. v. Wyant. (Ky.) 
665(5)—In action on accident policy, evidence showed injury relied om was received before 
nolicy was written. Hamilton v. National Life & Accident Ins. Co. (Ia.) 
665(5)—Insurer could not obtain relief on ground that insured’s age was misstated where 
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insurer failed to establish amount payable at insured’s correct age. Taylor v. Unity 

Industrial Ins. Co. (La.) Se re ee ee ee 

665(5)—Evidence of insured’s disability authorized recovery on accident policy up to date of 
suit. Melancon v. Provident Life & Accident Ins. Co. (La.) ................... : 330 

665 (5)—-Where there was missing policy was different from 
duplicate providing for payment of one-fourth of amount otherwise due in case of 
death from tuberculosis before policy became incontestable, verdict for maximum amount 
was error where insured died from tuberculosis before policy 
Simmons v. Universal Life Ins. Co. (Mo.) 5 _ ; : 807 

665(5)—Evidence sustained finding that insured was totally and permanently disabled within 
meaning of group life policy. Hamblin v. Equitable Life Assur. Soc. of the United 
States. (Nebr.) 


; Ohirttere tek ceoene iis deals stent ea ais 425 

665(5)—-In action under accident policy for alleged death from ivy poisoning evidence held 

not to show causal connection between ivy poisoning and subsequent diseases 
tributing to, if not causing, death. Silva v. Peerless Casualty Co. (R. I.) ... . 183 

665(5)—Evidence sustained verdict that insured’s crippled leg was not in diseased and 
unsound condition at time of accident, and that crippled condition was neither sole nor 
contributing cause of its amputation. Commercial Casualty Ins. Co. v. Tamrick. (Tex.) 501 

665(5)—Evidence that truck driver was injured by being thrown out of truck, sustained 
finding that injury resulted through “external, violent, and accidental means” within 


accident. policy, and that his subsequent death from acute septicaemia resulted from 
such injury. Billings v. Continental Life Ins. Co. (Utah) 


no evidence to show that 


became incontestable. 


con- 






\ oe Sena ; eee 274 
665(5)—Under evidence death resulting from takinz germ into system on food held not due 
to “accident” within accident policy. O’Brien + Massachusetts Bonding & Insurance Co. 

(U. S.) ; a ; Fin whaeeiaen erat daa ewes calibre te tees ; .- oe 
665(5)—-In action on double indemnity clause of iife policy, reasonable inference of acci- 
dent arose on proof of death without additional evidence. Love v. New York Life 

Ins, Co. €U. §) 5 Sik ce beter ea ae doce ; ia 390 
665(5)—-In action on policy providing for double indemnity if accident causing disability 
was sustained in consequence of stroke of lightning evidence that simultaneously with 
vivid bolt of lightning * ting compensator” connected with power line exploded, in- 
juring insured established accident resulted in consequence of stroke of lightning. Wolfe 

v. Ohio State Life Ins. Co. (W. Va.) 1046 

(6). Suicide. 

665(6)—-Evidence held as matter of law to require finding that insured’s death resulted from 
suicide within provision of life policy denying recovery. Gem City Life Ins. Co. v. 

Stripling. (Ga.) ; ab eidiarcleli te aii ; : ay 33 
665(6)—Where suicide is interposed as defense under life insurance policy, insurer has 


burden to establish defense with reasonable certainty, if proof consists of circumstantial 
evidence only. Evidence held to establish that insured committed suicide within one 
year from date of policy, precluding recovery thereunder except to extent of premiums 
paid, with interest. Bayles v. Jefferson Standard Life Ins. Co. (La.) 555 
665(6)—-Evidence sustained judgment for insured suing to reinstate life policy and recover 
on disability clause on ground that insurer fraudulently induced surrender of policy 
while insured was mentally incompetent. Mid-Continent Life Ins. Co. v. Sharrock. 
(Okla.) sah dies aces wa 76 
665(6) 


In suit on life policies allowing double indemnity for death by accidental means, 
evidence supported verdict negativing suicide. 


Urian v. Equitable Life Assur. Society. 
(Pa.) ; . 89 
665(6)—In action on accident policy, evidence sustained finding that insured’s death was 
not accidental but suicidal by jumping from hotel window. Young v. Travelers Ins. 
Ci: CO. Ss) * 160 
665(6)—-In action on double indemnity clause of life policy, suicide need not he shown 
to be absolute certainty to overcom ‘cidental death theory. In action on. double in- 
demnity clause of life policy, proof of motive is not required in establishing suicide. 
Tove v. New York Life Ins. Co. (U. S.) ae 390 
(65(6)——Evidence held to show conclusively insured’s death by gas asphyxiation was suicidal. 
precluding recovery on donble indemnity riders of life policies. Metropolitan Life Tns 
Co. v. Smith et al. (TU. S.) 1005 
(7). Proof and adjustment of loss. 
665(7)—-Question of mere delay in filing required proof of fire 


loss or waiver thereof will 
be determined in insured’s favor when reasonably possible. Bank of Oroville et al. \ 


Minnesota Fire Ins. Co. (Cal.) : j 865 
665(7)—Evidence in suit on accident policy failed to establish that insurer’s payment for 


three months’ total disability was in full satisfaction for insured’s injuries. 


‘ Melancon 
v. Provident Life & Accident Ins. Co. (La.) 


5, oak ‘ 330 
665(7)—Evidence established that insurer claiming surplus proceeds of mortgage foreclosure 
as against mortgagor’s judgment creditor did rot waive nonliability as to mortgagor 
based on mortgagor’s failure to present proof of loss within required time. Grangers’ 
Mutual Fire Ins. Co. of Frederick County v. Farmers’ National Bank of Annapolis. 
(Md.) ete teak a Or ee Satur e LE we eres 132 
665(7)-——Im action on disability clause 


of life policy wherein settlement in full was pleaded 

as defense, insurer held entitled under evidence to credit for payment which insured 
claimed as compensation for services. Machurek v. National Life Ins. Co. (Nebr.) 935 

665(7)-—Evidence sustained finding that compromise settlement made on life policy con- 


taining double indemnity provision was fraudulently procured by insurer. South- 
western National Life Ins. Co. v. Wampler. (Okla.) 
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665(7)—Uncontradicted evidence that insurer paid insured half of amount of fire policy 
for his interest in community property insured on his proof of loss, showing value 
thereof to exceed amount of insurance, supported finding that amount paid was value 
of his divorced wife’s interest. British Central Ins. Co., Ltd., of London, England 
v. Stamps et al. (Tex.) ; 

665(7)—Under evidence in 
machinery held realty within statute making policy liquidated demand if total loss 
occurs. Export Ins. Co. of New York v. Axe et al. (Tex.) 

(8). Estoppel or waiver. 

665(8)-——Evidence held to show that formal proofs of loss were not waived by fire insurer’s 
adjuster either expressly by denial of liability or by conduct relied on by insured to 
his injury. Ratz v. Firemen’s Ins. Co. (Mich.) : 

665(8)—-Burden rests on life insurer to clearly prove that answer in application that in- 
sured had never consulted physician with reference to any ailment was willfully false, 
fraudulently made. materially induced issuance of policy, and that agent had no knowledge 
of falsity or fraud. Washington Fidelity National Ins. Co. v. Lacey. (Ohio) 

665(8)—-Evidence in suit on life policy held insufficient to establish that, though insured 
truthfully answered medical examination questions, insurer’s agent and medical examiner 
recorded false answers, and that insured signed application without opportunity to read 
it. Witness must be credible, and facts must be distinctly remembered and accurately 
stated, to estop insurer from insisting on breach of warranty or false representation 
in application for policy. Applebaum v. Empire State Life Assur. Soc. (Pa.) 

665(8)—Evidence held to support court’s finding that defendants denied liability on_ fire 
insurance policies on other grounds than insured’s failure to make formal proof of 
loss within time fixed, thereby waiving such proof. Evidence in action on fire insurance 
policy held to show that adjustment company’s representative, appearing at scene of 
fire and adjusting another loss for one of defendants without proof of loss, repre- 
sented defendants as adjuster. Alderman v. New York Underwriters’ Ins. Co. of 
New York. (S. D.) 
&)-—-Evidence that agent r 
in possession of property and attending to mother’s affairs did not prove agent knew in- 
sured named was not sole owner. In order to set aside plain stipulation that fire policy 
was void if insured was not sole owner, evidence should be full and satisfactory that 
agent knew, when writing policy, that insured was not sole owner. Eureka Security 


Fire & Marine Ins. Co. v. De Ross. (Tex.) 1101 


665(8)--Evidence warranted jury’s finding of waiver of requirements of fire policy with 
respect to proof of loss. Home Ins. Co. of New York v. Sullivan Machinery Co. 
CG.-S) : sre a 

§ 666. AMOUNT OF RECOVERY. 

666—Ordinarily, where policy fixes method of computing’ loss, that method should be fol- 
lowed, and court should so instruct. Fidelit¢-Phenix Fire Ins. Co. of New York v. 
Henry et al. (Ky.) Bis ee Maye ee Bir eta te) Sa ital i a 

666—Insurer, under mortgage clause in fire policy, held liable for damages caused by fire 
not exceeding amount payable under policy regardless of terms of agreement between 
mortgagee and mortgagor. Mortgagee, under mortgage clause in fire policies, held not 
entitled to recover from insurer attorney’s fees provided for in note, though total 
mortgage indebtedness was less than loss sustained, where attorney’s fees when added 
to amount of mortgage indebtedness exceeded loss sustained under policies. Superior 
Fire Ins. Co. v. Leal. (Tex.) - 
Insurer, by questioning insured’s right to 
disability as they accrued, did not reject policy in entirety and thus repudiate obligation 
under contract, as respects insured’s right to sue for payments covering his life 
expectancy. In action to recover disability insurance, demurrers and exceptions 
directed at portion of petition seeking disability insurance for future months, where 
insurer had questioned insured’s right to monthly payments. should he sustained. 
Wyll v. Pacific Mut. Life Ins. Co. of California. (UT. S.) 

§ 668. QUESTIONS FOR JURY. 

(1). In general. 

668(1)--Exclusion from jury's consideration of issue whether group policy was canceled 
hefore disability. and whether insured paid premiums after cancellation, held error. 
Travelers Ins. Co. v. Tuck. (Ga.) : : 

668(1)-—Evidence of insurer’s fraud, concealment, and lack of consideration in obtaining 
release from illiterate beneticiary to whom insurer returned premiums paid on life policy 
issued on application containing false statement that insured had never been in a 
hospital held insufficient for jury. Strong v. Boston Mut. Life Ins. Co. (Mass.) 


668(1)—Evidence held sufficient to authorize submission to jury of insurance company’s 
liability for penalty for vexatious refusal to pay. Rainey v. Metropolitan Life Ins. 
Co. (Mo.) sae ee ; ; “i 

668(1)—-Whether insurer had vexatiously delayed payment of insurance was for jury. 
Macan v. Missouri Mut Ass’n. (Mo.) 

668(1)--In garnishment proceedings against insurer by pedestrian who had recovered judg- 
ment against husband driving service car causing injuries, whether wife was owner or 
operator of service car held for jury. Newhill v. Unian Indemnity Co. (Mo.) 

668(1)—'‘Where life insurer's defense was not that there was no hability but that liability 
was limited, refusal to sustain defendant’s demurrer at conclusion of evidence was not 
error. Simmons vy. Universal Life Ins. Co. (Mo.) 

668(1)—-Question of insurer’s vexatious refusal to pay amount due under fire policy. as 
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respects right to statutory penalty, held for jury under evidence. Weiss v. Continental 
Ins. Co. (Mo.) 


acca ee Re OR RE Pe a .. 893 
668(1)—Evidence that loss of hand, when caught between refrigerator and wall of truck on 


which insured was riding, came within risk of casualty policy protecting insured against 
injury effected by accident to truck which has visible injury thereon of accident, held 
insufficient for jury. Kelley v. Life & Casualty Ins. Co. of Tennessee. cH: G2... 
668(1)—In action on certificate under employee’s group life policy, evidence not satisfac- 
torily showing payment of premiums, delivery of policy, 3 months’ service by_ insured, 
or death during continuance of policy held insufficient for jury. Carson v. Henrietta 
Mills, Inc. et al. (N. C.) : Sone vie ett cited 5 
668(1)—Whether insured met his death by being struck by vehicle propelled by gasoline, 
while riding bicycle on public highway, within terms of accident policy, held for jury. 
Colboch v. Independent Life Ins. Co. (N. C.). wien ma ease es Osta 
668(1)—Whether insured had applied for loan during grace period to pay premiums on life 
policy and whether insurer elected to pay insured cash surrender value of policy on 
insured’s default so as to preclude extended insurance from carrying policy past day 
of insured’s death, held for jury. Chakan v. Pennsylvania Mut. Life Ins. Co. (Pa.).. 
668(1)—Whether assured accepted check of insurer’s agent for return of fire policy pre- 
mium, believing that check was for cancellation to be effective after 5-day notice pro- 
vided for in policy, or whether he understood cancellation was to be effective at once 5 
held for trier of facts. Hanover Ins. Co. ot New York v. Stevenson. (Tex.) ... 30 
668(1)—Return of execution unsatisfied raises presumption of insolvency under statute 
authorizing action by judgment creditor against insurer upon insolvency or a 
of assured, and, where not rebutted, authorized direction of verdict. Where sole proo 
of assured’s failure to co-operate with insurer was that he testified that speed pereee 
was not his employee, direction of judgment against insurer for judgment creditor o 


assured was proper, absent proof that assured testified falsely. Church v. American 
Casualty Co. (U. S.) ; oats , ; es 


(2). Agency. . : , 
668(2)—-In action on life policies whether insurer’s district manager was authorized to 


refuse payment on ground insured was not in good health when policies issued held for 
jury. Metropolitan Life Ins. Co. v. Chambers. (Ala.) 


334 


269 


340 


7 
668(2)—-Whether insurance company’s soliciting agent who assisted insured in preparing 
disability claim had apparent authority to waive further proofs of loss by denial of 
liability in company’s behalf held question for jury. Pagni v. New York Life Ins. Co. 
(Wash.) ee ae F ‘ 849 
(3). The contract in general. 


668(3)--Whether fire insurance policy was for benefit of two parties as their interests 


should appear held jury question. American Equitable Assur. Co. of New York v. 
Bailey. (Ala.) 


urate: Mo tate eran ; ; ; ; ; oe 

668(3)—To recover double indemnity under life policy, whether insured while playing 
baseball, received accidental injury when sliding into third base, and whether acci- 
dental injury was sole cause of death, held questions for jury. Dawson et al. v. 


Bankers’ Tife Co. (Ta.) 


: 39 
668(3)—Where fire policy was in writing and there was no contention that its terms were 
ambiguous. interpretation thereof was for court. Transcontinental Ins. Co. of New 
York v. Frazier et al. (Tex.) ; 466 
(4). Avoidance and forfeiture. 
668(4)—-Meaning of terms “vacant,” “unoccupied,” or “uninhabited” in fire policy is law 
question for court, but whether at time of fire building is “vacant,” “unoccupied,” 
or “uninhabited” is fact question for jury. Continental Ins. Co. of New York v. 
Dunning et al. (Ky.)... 626 
668(4)—Whether insured viola 


ted co-operation clause of liability policy is question of fact. 
Marley v. Bankers’ Indemnity Ins. Co. (R. I.) 508 
668(4)—Whether dwelling was unoccupied for more than 30 days so that fire policy would 
be forfeited, held for jury. Hudson Ins. Co. v. McKnight et al. (Tex.) 303 
668(4)—-In action on fire policy, whether dwelling was unoccupied for more than 30 days 
preceding fire, where insured and wife were sleeping in another house, held for jury. 
Transcontinental Ins. Co. of New York v. Frazier et al. (Tex.) ; 466 
668 (4)—Whether bank’s records sufficiently complied with burglary policy requiring records 
to be kept so as to permit amount of loss to be accurately determined therefrom held 
for jury. National Surety Co. v. Earl Park State Bank. (U. 


366 
(5). ——— Title or interest in, possession of or incumbrance on, property. 
668(5)—Intention of grantor and grantee upon execution, delivery, and recording of deed 
and mortgage to insured premises as bearing upon cancellation of fire policy held for 
jury. Kiser v. Morton Farmers Mutual Ins. Assn. (la.) * 1062 
68(5)-—Whether existence of chattel mortgage increases moral hazard under fire policy is 
fact question determinable from circumstances. Knowles y. Dixie Fire Ins. Co. (Ta.) 1066 
668(5)—-Right of trustee under trust deed covering insured property to recdver on fire 
policies making loss payable to trustee held for jury on conflicting evidence. Central 
Bank & Trust Co. et al. v. Carolina Ins. Co. (N. C.) 657 
668(5)—Testimony regarding filling out of insured’s 


medical examination report should 
not go to jury to show insurer’s agent and medical examiner inserted false answers, 


unless such testimony is clear and satisfactory. Applebaum v. Empire State Life 
Assur. Soc. (Pa.) 


, : 588 
(6). —— Fraud or misrepresentations in general. a) Bi : s 
668(6)—On issue of insured’s fraud in answers contained in application for life insurance, 
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jury were sole judges of what would constitute fraud of insured and of whether 
insured’s representations were material to risk. Federal Life Ins. Co. v. Relias. (Ind.) 
668(6)—Evidence admitted together with insurer’s rejected evidence held insufficient to sup- 
port judgment that insured fraudulently obtained life policy, hence exclusion of 
evidence was not prejudicial, and directed verdict for beneficiary was proper. Mutual 
Life & Accident Ass’n. of Frederick v. Moore. (Okla.) : nae ; 
668(6)—-Whether crops were materially damaged before application for hail insurance as 
respected materiality of warranty that crops held had not been damaged by hail was 
issue of fact for jury. Rumbolz v. American Alliance Ins. Co. of New York. (S.D.) 
668(6)—In action on life policies, whether false answers in application were fraudulent 
held for jury; insurer not clearly showing that insured, who was illiterate, understood 
or even answered questions. New York Life Ins. Co. v. Kwetkauskas. (U. S.) 
(7). Health, condition, or habits of insured. 

668(7)-—Whether insured was in sound health when she applied for life policies and when 
policies were delivered held for jury. In action on life policies, question regarding 
insured’s misrepresentations in application regarding her attendance by physician held 
for jury. Metropolitan Life Ins. Co. vy. Chambers. (Ala.) ae ae 

668(7)—-In action on life policy, whether insured had nephritis before policy issued held 
for jury in view of scintilla rule. Metropolitan Life Ins. Co. v. Usher. (Ala.) 

668(7)—Evidence as to existence of syphilis in !nsured and treatment therefor, and mis- 
representations respecting condition, did not warrant affirmative charge for insurer, 
nor vacation of verdict for plaintiff suing on life policy. National Life & Accident Ins. 
Co. v_ Baker. (Ala.) i 

668(7)—Whether life policies were 
properly submitted to jury. Guardian Life Ins. Co. v. Johnson. (Ark.) 

668(7)—Whether insured’s statement in examination blank that he has slightly abnormal 
blood pressure and statements regarding previous medical attention and rejection for 
insurance and statements regarding health made in warranty of health blank constituted 
fraudulent representations held for jury. Getsinger v. Union Mutual Life Ins. Co. of 
Towa. (Ta.) ae es wee 

668(7)—That insured had on two occasions prior to Iffe policy application called upon 
physicians held insufficient to warrant submission to jury question _whether insured 
representing she was in sound health had misrepresented her condition. McKinney 
et al. v. Liberty Life Ins. Co. of Tllinois. (Mich.) : 

668(7)—Whether insured was in sound health when life policy was issued held for jury. 
Whether answer in application for life insurance, that insured had never consulted phy- 
sician with reference to any ailment. was willfully false, fraudulently made, materially in- 
duced issuance of policy. and whether agert had no knowledge of falsity or fraud, held 
for jury. Washington Fidelity National Ins. Co. v. Lacey. (Ohio) . -..... 1030 

668(7)——Whether insured was in sound health on date of industrial policy as required 
therein to authorize recovery on her death held, under evidence, for jury. Brelish v. 
Prudential Ins. Co. of America. (Pa.) . tne wots 
668(7)—In action on life policy, whether insured was in good health when policy was 
delivered held for jury. First Texas Prudential Ins. Co. v. Smith. (Tex.) _ ‘ 
668(7)—Whether insured died from tuberculosis so as to preclude recovery on life policy, 
held for jury. Universal Life & Accident Ins. Co. v. Ledezma. (Tex.) 
(8). Payment of premiums, 

668(8)—-In suit on life policy, evidence of payment of premium to insurer or agent held 
insufficient for jury. American Standard Life Ins. Co. v. Tolliver. (Ala.) 

668(8)—In action on health policy, controversy whether employer’s paymaster paid insured’s 
premiums prior to date insured contracted pneumonia made issue for jury. Benefit 
Ass’n. Ry. Employees v. Bray. (Ala.) oa 5 j 

668(8)-—Undisputed evidence that life policy sued on had lapsed for nonpayment of 
annual premium before insured’s death and had never been reinstated, there being no 
evidence of waiver by insurer, required directed verdict for’ insurer. Metropolitan 
Life Ins. Co. v. Dekle (Ga.) 

(9). —— Increase of risk. 

66819) Whether bre ich of representation, warranty. or condition increases “moral hazard,” 

thereby avoiding fire policy, held fact question determinable by particular circumstances. 
Godfrey v. Security Ins. Co. (La.) ‘ 

668 (9) Whether insured described in accident policy as engaged in busines of ‘wholesale 
paper, stationery. and notions’ and having “office and traveling duties only” was, in 
taking charge of fireworks, engaged in more hazardous occupation, so as to reduce 
recovery for death when fireworks exploded and building burned, held for jury. 
Whether insured supervising handling and sale of fireworks, as officer of wholesale 
paper concern, was doing act habitually done as part of occupation held for jury in 
iction on accident policy, where insurer claimed occupation was more hazardous than 
that classified in policy. General Accident, Fire & Life Assur. Corporation, Timited, 
of Perth, Scotland v. Brinn & Jensen Co. (U. S.) 

(10). Loss and liability of insurer in general. 

668(10)—-Testimony that pressure in boiler blew hole therein held sufficient for jury on 
question whether it constituted “‘explosion” within policy. Travelers Indemnity Co. 
v. B. & B. Ice & Coal Co. (Ky.) ; : 

668(10)—-Where insurer defended action on fire policy on ground that loss was caused by 
explosion, whether fire caused explosion and damage held for jury. Reeves et al. v. 
Standard Fire Ins. Co. of New Jersey. (N. J.) 

668(10)--Insured’s right to recover on fire policy for damage by smoke and soot was 
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juestion for court, where facts were undisputed. Solomon et al. v. United States 
Fire Ins. Co. of New York. (R. I.) 














142 
668(10)—Amount of expenses of mutual hail insurance association, where constituting 
about 20 per cent. of premium collections held insufficient alone to raise jury question 

of their necessity and propriety. Rosson v. Groom Mut. Hail Ass’n. (Tex.) 300 

(11). —— Life or accident insurance. 

668(11)—In action on accident policy, undisputed evidence that insured voluntarily ex- 
posed himself to death from freezing to protect automobile required affirmative charge 

for defendant. Inter-Ocean Casualty Co. v. Foster. (Ala.) ; ‘ iene ae 
668(11)—Whether insured was permanently totally disabled within disability clause of life 
policy held question of fact. Evidence that insured, who was unable to use his leg 
after receiving knee injury, was permanently “totally disabled’? within disability clause 
of life policy, held sufficient for jury. Pacific Mut. Life Ins. Co. of California v. 

Cotton. (Ala.) SoG oe ‘ : 399 
668(11)—-In action on accidental death provision of group life policy, evidence that 





insured’s death resulted from coming in contact with electric wire held sufficient to 
take case to jury at least under scintilla rule. Prudential Ins. Co. v. Calvin. (Ala.) 540 
668(11)—Generally, it is question for a jury to determine whether insured is disabled, nature 
of disability, where it commenced and its duration, whether total 
ttherwise. Sun Life Assurance Co. of Canada v. Coker. (Ark.) 
668(11)—-In action on accident policy, whether insured fireman’s death resulted from_ fall 


fire or from myocarditis, held for trial court. City of Cherokee et al. v. A%tna 
Ins. Co. of Hartford, Conn. (Ta.) ; 


8(11)—-Evidence held insufficient for 






and permanent or 
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jury on question whether cerebrospinal meningitis, 

resulting in death, was caused by accidental injury to head, as basis for recovery under 

accident policies. National Life & Accident Ins. Co. v. Kendall. (Ky.) : 

668(11)—-In action on industrial life policy, hospital records held admissible on issue of 
clause of insured’s death. Hospital records are prima facie evidence of facts recited 
therein, and are conclusive, unless contradicted or impeached. Beneficiary’s evidence 
contradicting hospital records which showed that insured’s death was within industrial 
life policy provision excepting from risk death from diseases of heart or kidney within 
year from date of policy held insufficient to raise issue for jury. Testimony that 
insured appeared in good health and was able to perform her duties as housemaid 
until she suffered automobile accident did not negative hospital records showing insured 
died of chronic diffuse glomerular nephritis and myocardial insufficiency, absent 
showing that one afflicted with such diseases appears in bad health or cannot perform 
housemaid’s work. Smith v. Missouri Ins. Co. (Mo.) 

668(11)—-Evidence held insufficient for jury in suit on accident policy, there being no eye- 
witnesses of insured’s fall and merely conjecture regarding cause. Wallace v. Standard 

Accident Ins. Co. of Detroit, Michigan. (U. S.) 

11)—Evidence of death by injury effected solely through accidental means within acci- 

dent policy held insufficient for jury, where dentist intentionally cut tissues to extract 


tooth, and infection followed. Connecticut General Life Ins. Co. of Hartford, Conn. 
Allen. (U. S.) 


668¢11)-—-Whether insured 
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was participating in moving and transporting dynamite caps with- 
tion of policy insuring against accidental death held for jury. Whether 
n 


ing on truck containing dynamite eps at time of 
saril xposed himself to obvious risk of tmiury 





insured 
accident voluntarily and unneces- 
within exception of policy insuring 
mst accidental death held for jury Prinsen v. Travelers Protective Assn., of 
America. (UT. S.) 
668(11)—-That insured truck driver reached out of cab to steady or prevent coal 
from falling off or striking post and that his overcoat sleeve caught on chute, causing 
him to be pulled out of truck, did not entitle insurer to directed verdict on_theory 
that insured’s fatal injuries were caused by other than “accidental means.” Billings 
v. Continental Life Ins. Co. (Utah) ‘ 274 
(12). —— Suicide. 
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668(12)--Whether insured committed suicide within terms of life policy is question of fact 
for judge or jury, determinable from all evidence. Bayles vy. Jefferson Standard Life 
Ins, Co, (La.) 555 
668(12:--Where reasonable probabilities from evidence all point to suicide so as to leave 
room for reasonable controversy. question should be decided by trial court as one of 
Bowdon vy. Metropolitan Life Ins. Co. (Mo.) 419 
668(12)—-Whether insured’s death was accidental or suicidal held for jury. Metropolitan 
Life Ins. Co. v. Hogan. (U. S.) : s 219 
668(12)—-Where evidence as to whether insured’s death was accidental or suicidal was 
such that reasonable men might have drawn different conclusions, question was properly 
submitted to jury in action on accident policy excluding lability in event of suicide. 
Fidelity & Casualty Co. of New York v. Pittenger. (U. S.) 318 
568 


(12)—In action on double indemnity clause of life policy, inference that gunshot wound 
causing insured’s death was intentionally self-inflicted held to be only reasonable infer- 
‘nce from evidence, rendering directed verdict for insurer proper. Love v. New York 
Life Ins. Co. (U. S.) . 390 
668(12)—Evidence, in action on accident policy, held insufficient to make issue for jury 
whether insured’s death from jumping or dropping from balcony of hospital was con- 

tributed to by somnambulism. New Amsterdam Casualty Co. 
668(12)-—-In actions on life policies, 








v. Breschini. (U. S.) 492 
evidence that insured, missing for seven years, commit 
suicide held sufficient for jury Travelers Ins. Co. v. Bancroft et al. (U. S.) 1001 
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(13.) Amount or extent of loss. 

668(13)—-Where evidence as_ to insured’s alleged total disability was conflicting, question 
was for jury. Atna Life Ins. Co. v. Copeland. (Ala.) = es 

668(13)—-In action on group policy by coppersmith’s helper, instruction that though plain- 
tiff lost his eye entirely, impairing efficiency in pursuit of occupation, it did not follow 
that “such partial disability” entitled him to recover, held erroneous as invading jury’s 
province. In action on group policy by coppersmith’s helper, whether loss of eye con- 
stituted total and permanent or partial disbaility held for jury. Holmes v. Metropolitan 
Life Ins. Co. (Ark.) . } ; 

668(13)-—Generally, it is question for jury to determine whether insured is disabled. nature 
of disability, where it commenced and its duration, whether total and permanent or 
otherwise. Sun Life Assur. Co. of Canada v. Coker. (Ark.) q 

668(13)—In action to recover double indemnity under life policy, whether internal injuries 
allegedly sustained when insured, while playing baseball, slid into base, resulted from 
“‘accidental means’? held question for jury. Dawson et al. v. Bankers Life Co. (Ia.) 

668(13)--Whether accidental injury to insured’s thumb and index finger resulted in loss of 
their beneficial use held for jury. Noel v. Continental Casualty Co. (Kan.) 

668(13)—-Whether insured’s disability resulting from illness was total or such as confined 
him continuously “within doors” within meaning of health provision of policy, held 
for jury. Republic Life & Accident Ins. Co. of Louisville, et al. v. Gambrell. (Ky.) 

668(13)—-Whether insured’s disabilities wholly prevent him from pursuing occupation for 
remuneration or profit within disability clause of life policy is ordinarily question for 
jury. Thigpen v. Jefferson Standard Life Ins. Co. (N. c;) ree “ 

668(13)—-Whether automobile collision causing insured’s death was intentionally brought 
about by insured or was “accidental” within double indemnity provision of life policy 
held for jury. Prudential Ins. Co. of America v. Tidwell. (Okla.) ; 

668(13)-—-As respects prorating, whether there existed doubled insurance on property held 
question of law. Miller v. Home Ins. Co. (Pa.) 

668(13)—-In action on disability policy. whether condition of insured was such as to consti- 
tute permanent total disability held for jury. In action on disability policy, whether in- 
sured cler’ of court who was adjudged insane. but continued to act as clerk. was per- 
manently disabled, and whether he was incapable of furnishing proof of such disability. 
and whether beneficiary gave notice with reasonable promptness, held for jury.  Cald- 
well v. Volunteer State Life Ins. Co. (S. C.) ‘ 

668(13)—Court had no authority to withdraw from jury issue whether building was total 
loss and make findings thereon favorable to insured unless issue was conclusively 
established. In an action on fire policy covering dwelling, whether dwelling was total 
loss held for jury. Transcontinental Ins. Co. of New York v. Frazier et al. (Tex.) 

668(13)—Evidence held insufficient to show as matter of law that death of insured 
oceurring when fireworks in building exploded and building burned, was result of 
“burning of building.” within double indemnity provision of accident policy. General 
Accident. Fire & Life Assur. Corporation, Limited, of Perth, Scotland v. Brinn & 
Tensen Co. (U. S.) 


(14). Notice, proof, and adjustment of loss. 
668(14)—-In suit on life policy for disability, whether letter notifying insurer of disability 
reached insurer held for jury. Provident Life & Accident Co. of Chattanooga. Tenn. 
v. Grabiel. (Ark.) SAS 
668(14)—Jury question may exist as to whether notice of accident to liability insurer was 
served within a reasonable time. though facts are undisputed. Gifford v. New Amster- 
dam Casualty Co. (Ta.) 


668(14)-—Evidence held sufficient to raise fact issue as to compliance, or excuse for 
compliance, with policy condition that accident insurer should have opportunity 
present at autopsy performed with consent of family: hence recovery was 
Sheehan v. Commercial Travelers Mutual Accident Ass'n. (Ta.) 

668(14)— Evidence held insufficient to take to jury question whether proper proof was fur 
nished insurer as to authorize recovery of total and permanent disability benefits under 
group policy. Ammons v. Equitable Life Assur. Society of United States. (N.C.) 

668(14)--In action on disability policy, whether insured clerk of court who was adjudged in- 
sene. but continued to act as clerk, was permanently disabled, and whether ,he was in- 
capable of furnishing proof of such disabilitv. and whether beneficiary gave notice with 
reasonable promptness, held for jury. Caldwell v. Volunteer State Life Ins. Co. (Ohio) 

668(14)--In action on fire policy in which insurer claimed fraud in presentation of claim. 
question of fraud held for jury. Williams et al. v. Southern Mut. Ins. Co. of 
lancaster County. (Pa.) 

668(14)-—-Whether bank suing on burglary policy made timely presentation of proof of 
loss held for jury. In bank’s action on burglary policy, question of insurer’s waiver 
of proof of loss requirement within 60 days held for jury. National Surety Co. v. 
Farl Park State Bank. (U. S.) 

(15). Estoppel or waiver. 

668(15)—In action on life policy, whether insured was lulled into belief that tender of 
health certificate and premium note was accepted as effectual reinstatement conditioned 
on payment of note at maturity unless he died before, and whether insured died before 
maturity, held for jury, rendering refusal of affirmative charge proper. Protective Life 
Ins. Co. v. Green. (Ala.) ‘ 

668(15)—-Oral evidence that insured told truth to insurer’s agent or medical examiner, 
failing to record correct answers in application for policy, presented question for jury 
Whether insured was estopped to assert truth of his negative answer to question in 
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application for health policy as to previous illnesses by retention of policy, with 
attached application, after learning of incorrect answers recorded by insurer’s medical 
examiner, without notifying insurer, held for jury. Turner v. Pacific Mutual Life 
Ins. Co. of California. (Idaho.) 


; ‘ 4 167 
668(15)—That accident insurer, after receiving proofs of loss and considering that autopsy 
had been held without notice to insurer, rejected claim because death was not caused 
by accidental means, held, under circumstances, insufficient to raise fact issue as to 
whether insurer waived, or was estopped to insist upon, defense of noncompliance with 
policy condition that insurer should have opportunity to be present at autopsy. Sheehan 
vy. Commercial Travelers Mutual Accident Assn. (Ta.) 929 
668(15)—-Whether insurer’s agent wrote application for life policy without making inquiry 


of applicant or whether questions were asked of applicant held for jury. Hafner et al. 
v. Prudential Ins. Co. of America. (Minn.) ; ’ 50 
668(15)—Whether insured waived life policy provision making proof of insured’s good health 
condition to reinstating policy held question for jury under evidence of insurer’s 
retention of premiums. Jury could find that insurer’s tender, after commencement of 
suit, of premiums paid when policy was reinstated without application therefor, was not 
made within reasonable time; statute relative to insurer’s tender under defense of 
misrepresentation being inapplicable. Rainey v. Metropolitan Life Ins. Co. (Mo.) 253 
668(15)—Whether life insurer waived defense of applicant’s answer in application because 
of physician’s knowledge of true facts respecting applicant’s condition held for jury. 
Brummer v. National Life & Accident Ins. Co. (Mo.) 
668(15)—Insurance solicitor’s certificate that insured was first-class risk at time when she 
was mostly confined to bed under physician’s care held sufficient to take solicitor’s 
knowledge of insured’s condition to jury. Macan v. Missouri Mut. Ass’n. (Mo.) 424 
668(15)—Evidence tending to show that insurer at all times took position that fire was 
incendiary, and that insurer was not bound to pay anything on policy, held sufficient, 
on conflicting facts, to take to jury question of insurer’s waiver of right to examine 
insured and their papers and records. Weiss v. Continental Ins. Co. (Mo.) $93 
668(15)—-Whether answer in insurance, that insured had never consulted 
physician with reference to any ailment, was willfully false, fraudulently made, materially 
induced issuance of policy, and whether agent had no’ knowledge of falsity or fraud, 
held for jury. Washington Fidelity National Ins. Co. v. Lacey. (Ohio) 1030 
668(15)—-Whether insured under automobile fire and theft policy told insurer’s agent that 
he owed automobile seller specified amount 


419 


ipplication for life 


on purchase price held for jury. Zaffuto 
v. Northern Ins. Co. of New York. (Pa.) : 970 
668(15)—In action on fire policy, evidence that insurer waived proviSion that action should 
be started within twelve months after fire held insufficient to raise jury question. Collins 
v. Home Ins. Co. of New York. (Pa.) 1083 
668(15)—In action on fire policy, question of waiver of policy requirement as to proofs 
of loss held for jury. Hartford Fire Ins. Co. v. Kiser. (U. S.) 275 
668(15)—In action on disability clause of life policy, evidence held insufficient to take to 
jury question whether insurer waived provision that premiums should not cease until 
approval of proof of disability and that benefit payments should begin only after receipt 
of such proof, nor was evidence sufficient to show estoppel. Orr v. Mutual Life Ins. 
Co. of New York. (U. S.) : 385 
§ 669. INSTRUCTIONS. 
(2). The contract. 
669(2)—In action by buyer of automobile on installment plan, to recover under fire and 
theft policy in which he was not named as insured, instructions on circumstances en- 
titling buyer to recover held not erroneous as not being warranted by evidence. 
Elliott v. Bankers’ & Shippers’ Ins. Co. of New York. (Kans.) 348 
(4). Avoidance and forfeiture. 


669(4)—In suit against insurer on judgment against insured, requested charge that insured 
violated terms of liability policy by not forwarding summons directly to insurer and 
in employing personal attorney, constituting breach of condition precedent, was properly 
denied under facts. Peters v. Sturmer et al. (Mich.) 731 
(7). —~— Health, or conditions or habits of insured. 
Charge that if insured had nephritis when life policy issued, verdict should be for 


insurer, held properly refused as not predicating finding that insured had nephritis upon 
evidence. Metropolitan Life Ins. Cd. v. Usher. (Ala.) 


(8). - - Payment of premiums. 
669(&)—Tnstruction that plaintiff must show that insured was “reasonably” incapable of 
notifying insurer of disability as required hy life policy sued on to waive premiums 
held erroneous. Atlantic Life Ins. Co. v. Swann. (Va.) 109 
(9). Estoppel or waiver as to avoidance or forfeiture 

Instruction that. if insurer knew of falsity of insured’s answer that she had not 
had operation and did not tender back premium within reasonable time, it would be 
hound by policy, was proper where previous insurance had been obtained upon physical 


669(7) 


15 


669(9) 


examination and scar on ahdomen showed an operation. Federal Wife Ins. Co. v. 

Relias. (Ind.) 244 
669(9)—Instruction submitting whether fire insurance adjuster sent letter asking for 

sworn estimate of cost of replacing burned building, and whether sending letter waived 

forfeiture of policy through failure to notify insurer of foreclosure of security dee 

as policy required held not error. Philadelphia Fire & Marine Ins. Co. v. Burroughs. 

(Ga.) 128 

(10) 


Loss of property or indemnity and cause thereof. 
Amendment of offered instruction to find for plaintiff 
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liability insurance policy, if driver was operating automobile with insured’s express 
or implied permission when plaintiff was injured, by adding words, ‘‘unless * * * she 
was being carried for pay or some other consideration,” held not error. Instructions 
to find for defendant in action on automobile liability insurance policy, if plaintiff 
promised to pay driver of insured’s automobile for taking her on certain trip, or he 
was carrying her for consideration at time of accident, held not erroneous. Cartos 
v. Hartford Accident & Indemnity Co. (Va.) 
(11). Death of or injury to person insured and cause thereof. 
669(11)--In action on accidental death benefits provision of group life policy, insurer's 
requested instruction that there was no evidence of visible contusion or wound, and 
that jury should find for insurer, held properly refused, under evidence. Prudential 
Ins. Co. v. Calvin. (Ala.) 
669(11) Instruction that insured’s injury was within accident policy covering ‘injuries ‘from 
“explosion of automobile’ if gasoline sent to cylinder in starting automobile started 
explosion causing emission of hot water, which struck insured from radiator, held proper. 
In action on accident policy covering loss of eye, defined as “irrecoverable loss of 
entire sight of eye,’’ instruction that loss of eye means entire loss of practical purposes 
held error requiring new trial. Bolich v. Provident Life & Accident Ins. Co. (N.C.) 
669(11)—-In action on accident policy, instruction to effect that suicide must be proven by 
clear and convincing proof held properly refused. McCredie v. Commercial Casualty 
Ins. Co. (Ore.) Sate nies ae : ‘ 
669(11)- Instructions on burden of proof as to suicide and: upon presumption of accident 
held inapplicable in action on accident policy, where insured’s death was fully explained 
- resulting from fall from balcony. New Amsterdam Casualty Co. v. Breschini. 
CO.. Sp ? 
(12). Extent of loss and liability cf insurer. 
669(12)—-Where hail policy provided that tobacco leaves should be considered totally or 
partially destroyed according to number of punctures of certain size, instruction author- 
izing recovery as for total destruction of leaf where leaf was destroyed by fewer 
punctures held not erroneous, since covering situation not covered by policy. Fidelity- 
Phenix Fire Ins. Co. of New York v. Henry et al. (Ky.) ...... : 
669(12)—-In action on valued fire policy, instruction household goods were presumed to be 
worth amount insured for held not erroneous as telling jury household goods exclusive 
of personal effects were worth amount for which property was insured. Wolpers v 
Globe & Rutgers Fire Ins. Co. (Mo.) 
669(12)—Instruction that plaintiff was entitled to recover for “total disability,” if he was 
prevented from performing any business relating to his occupation, was error, where 
policy required seoseidien from engaging in any occupation or performing any work 
for compensation of financial value. Nickolopulos v. Equitable Life Assur. Soc. of the 
United States. (N. J.) Wa dele ay ate Savareel tee 
669(12)—Instruction that if insured had not theretofore been subject to heart attack at 
time of automobile accident, and was not aware of his condition, it would not be a 
hodily infirmity or disease within policy excluding double indemnity for death resulting 
from disease, held prejudicial error under evidence, as excluding heart attack «as 
cause of insured’s death. New York Life Ins. Co. v. Doerksen. (U. S.) 
669(12)-In action on double indemnity clause of policy, instruction that. if insured 
inadvertently and involuntarily drove automobile upon left-hand side of road. he was 
not guilty of violation of law in so doing, held erroneous. In action on double 
indemnity clause of policy, refusing to instruct fully on defendant’s theory of case as 
to death resulting from bodily or mental infirmity or disease held error. Mutual Life 
Ins. Co. of New York v. Grimsley. (Va.) 
(13). Notice. proofs, and adjustment of loss. ; 
669(13)-—Instruction regarding insured’s misrepresentation in proof of loss which NW 
defeat right to recover held properly refused. Miller v. Great American Ins. Ce 
New York. (Mo) 
670. VERDICT AND FINDINGS 
670—In action on fire policy, where there was evidence raising issue that fart of loss 
was caused by explosion which preceded fire, and policy excepted loss from explosion 
entering judgment for insured without jury finding as to extent of loss proximately 
caused by fire alone held reversible error. American Ins. Co. of Newark. N. J] 
v. Maddox (Tex.) a 
s 


§ 672. TUDGMENT. 

672-- Where accident policy provided for monthly indemnity during period injury wholly and 
continuously disabled insured, unconditional judgment for all indemnity installments 
for total disability was modified to cover period total disability continued. Melancon 
v. Provident Life & Accident Ins. Co. (La.) 2 : 

672—Judgment denying recovery on life policy because of insured’s misrepresentations 
should provide for repayment of premiums which insurer tendered. Mischler v. New 
York Life Ins. Co. (N. Y.) 

XIX. Reinsurance. 

§ 677. THE CONTRACT IN GENERAL. 

§ 679. CONSTRUCTION AND OPERATION. 

679—Insured may recover from reinsurer only where language of policy itself indicates 

intent of reinsurer to become directly liable. Judgment creditor of insured, under 

automobile liability policy, held not entitled to maintain action directly against rein- 
surer, notwithstanding insured and insurer’s insolvency. That insured relied on re:n- 
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surance agreement in taking out automobile liability policy held not to entitle judgment 
creditor of insured to maintain action directly against remsurer. Greenman vy. General 


Reinsurance Corporation. (N. Y.) ated a 

§ 682. AVOIDANCE OR FORFEITURE OF CONTRACT. 

682—-Reinsured’s insolvency did not breach reinsurance compact imposing no obligation on 
reinsured to write insurance as regards reinsured’s right to recover from reinsurer 
accrued unpaid losses and also unearned premiums on canceled policies. Reinsured’s 
liability on policies having ceased because of insolvency adjudication, reinsurer was 
no longer liable thereon, and hence, in view of reinsurance contract, was obligated 
to return unearned premiums to reinsured. North River Ins. Co. v. Walker. (U. S.) 

§ 686. ACTIONS ON CONTRACTS OF REINSURANCE. 

686—Burden was on beneficiary to prove that liability of company issuing life policy had 
been assumed by defendant company. Evidence that defendant life insurance company 
had assumed policies issued by another company held insufficient for jury. American 
Standard Life Ins. Co. v. Tolliver. (Ala.) 


XX. Mutual Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS. 

§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 

688—-Incorporated fraternal organization and persons dealing with it are controlled by 
special laws governing such fraternal organizations. General insurance statutes are not 
applicable to fraternal benefit associations. Jones v. International Order of Twelve of 
— and Daughters of Tabor for the Gr 
(La.) aetee : Sd aia data, 

§ 695. OFFICERS AND AGENTS. 

695--Court will not permit insurance company, or fraternal insurance organization to exon- 
erate itself from liability for its agent's acts by contract. McDonnell v. Local, Union No. 
81 of Amalgamated Meat Cutters and Butcher Workers of North America. (Wash.) 


(B) THE CONTRACT tN GENERAL. 
§ 713. APPLICATION AND ACCEPTANCE. 
713—-Whether insured had personally signed application for life insurance in mutual asso- 
ciation was immaterial, where association did not back membership fee nor claim 
that insured did not give answers in application, and beneficiary made out prima facie 
case of liability. Mutual Protective Assn. of Texas v. Woods. (Tex.) , 
717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
§ 718. — EXISTING PROVISIONS. ve i 
18--Rights of claimant in benefit certificate are determined by provisions of certificate, 
by-laws of fraternal benefit society, and statute under which society is organized. By- 
laws, of fraternal benefit society are part of benefit certificate and will be enforced 
unless clearly against public policy or unreasonable. Ginsberg v. Butler et al. (Cal.) 
§ 719. - SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(3). Relating to rate of assessment. 
719(3)—Change in fraternal benefit society by-laws avoiding provision of certificate making 
holder thereof nonassessable after reaching 70 held not breach of contract. Pipkin v. 
Order of Railway Conductors of America. (Ga.) 
719(3)—-Insured’s contract right under by-law in force when benefit certificate was issued to 
pay only half of assessments after total, permanent disability, could not be impaired 
or destroyed by subsequent by-law. Dawson v. Knights of the Maccabees of the World. 
(Mo.) ga piabare wah > , 
719(3)—Member’s right to recover old-age endowment and excess premiums held controlled 
by by-laws existing when certificate of membership in fraternal society was issued, not 
by amended by-laws. Traughber v. Knights of Maccahees of the World. (Mo.) 
; (4). Changing amount of benefits. 
719(4)—Member’s right to recover old-age endowment and excess premiums held controlled 
by by-laws existing when certificate of membership in fraternal society was tssued. and 
by amended by-laws. Traughber v. Knights of Maccabees of the World. (Mo.) 
719(4)--Mutual Life Insurance association could not, after insured’s death, divide his class 
into 11 subdivisions and discharge its obligation under certificate by association of only 
one subdivision for its pro rata share of death claims chargeable against original 
class. Mutual Protective Ass’n. of Texas v. Woods. (Tex.) 
§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY 
(6). Statement as to medical attendance. 
723(6)--That untrue warranties relative to insured’s medical history in application for life 
policy had nothing to do with fatal automobile accident held immaterial as respects 
insurer’s liability. Royal Neighbors of America v. Tate. (Ark.) C 
§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBLIGATIONS 
(2). Misrepresentations, breach of warranty, or fraud. : 
724(2)—Insurer was estopped from setting up defense of fraud or negligence on part of 
insured in answering application questions for benefit certificate. where such fraud or 
negligence was on part of insurer's agent. Weiss v. Policy Holders’ Life Ins. Reus 
(Cal.) ; . , 
§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 
726—Fraternal insurance company's policies like other policies, should be construed most 
strongly against insurer. If policy is capable of two constructions, construction avoid- 
ing forfeiture rather than one resulting in forfeiture must be adopted. United Order 
of Good Samaritans v. Reavis. (Ark.) 7 
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726—-Provisions in fraternal insurance policy will be given reasonable construction, con- 
sistent with fairness, and with view to avoiding forfeiture, if terms permit it. Brinton 
v. Grand Lodge, A. O. U. W. (Neb.) . 

726-—Provision in certificate that mutual life insurance association should be required to 
pay beneficiary $1 for each member contributing to settlement of claim not exceeding 
$1,000 held not defeated by provision inhibiting judgment against association. _Ambigui- 
ties in insurance contracts are construed most favorably to insured. Mutual Protective 
Assn. of Texas v. Woods. (Tex.) Sed cies Sates . 

726—Word “eyewitness,” within clause in constitution ard by-laws of fraternal benefit 
society, should receive liberal interpretation. “Eyewitness” clause in constitution and 
by-laws of fraternal benefit society, incorporated in certificate of membership, should be 
given rational meaning. Wertheimer v. Travelers’ Protective Ass’n of America. (U. S.) 

IN GENERAL. 3 . 

Notice by assignee of fraternal policy to insurer’s financial secretary who was insurer’s 
only representative in city when transaction took place, held notice to insurer of assign- 
ment. Sovereign Camp W. O. W. v. Gordon (Tex.) 

(C) DUES AND ASSESSMENTS. 


§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID... 
743—Disability benefit certificate held not new contract rescinding or superseding insured’s 
obligation under original certificate to pay only half of assessments after total, permanent 
disability. Dawson vy. Knights of the Maccabees of the World. (Mo.) ............ 
743—In action against fraternal order to recover all premiums paid because of defendant’s 
breach of contract by wrongfully suspending plaintiff for alleged failure to pay certain 
assessment in time, question whether plaintiff paid such assessment timely held for 
jury under evidence. Fisher v. Modern Woodmen of America. (Mo.) 
(D) FORFEITURE OR SUSPENSION. 
§ 749. NONPAYMENT OF DUES OR ASSESSMENT. 
749 -Fraternal insurance certificate void under contract, may be reinstated if facts invalidat- 
ing it are known to local camp's officer collecting subsequent dues transmitted to and _ re- 
tained by home office. McDonnell v. Local Union No. 81 Amalgated Meat Cutters and 
Butcher Workers of North America (Wash.) : ee Rr pete .....1043 
750. ——- DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 
50—-Where substituted life certificate issued February 27, 1930, provided that nonforfeiture 
values should be computed as of February 1, 1924, further provision that certificates 
were conditioned on 36 monthly payments held not to change specified anterior dating 
for such computation. Where nonforfeiture values under life certificate automatically 
extended insurance beyond time for which insured was in default insurer was liable 
on certificate. Sovereign Camp, W. O. W. v. Batty. (Ala.) = ; eaharaie 
750-—In suit on life policy in fraternal mutual benefit organization, under terms of policy, 
constitution and laws of organization, policy held not to have lapsed for nonpayment 
of dues. Ellis v. Modern Mosaic Templars of Louisiana. (La.) 
753. - SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 
FEITURE. 
(2). Person to whom payment may be made. 
753(2) —Clerk of local lodge authorized by fraternal insurance company to collect premiums 
is thereby constituted company’s agent, notwithstanding constitution, by-laws, or policy 
may provide that clerk shall be insured’s agent, and hence payment to clerk is payment 
to company. United Order of Good Samaritans v. Reavis. (Ark.) 
§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In general. 
755(1)-—-That trade unions with sickness and death benefits were not engaged in insurance 
for profit did not exempt them from waiving by-laws requiring prompt payment of dues 
by acceptance of dues past due. Bauer v. Beauty Culturist and Barbers’ Union, Local. 
(Mo.) 


§ 
7 


(3). Demand, acceptance, and retention of assessments. 
55(3)—Trade unions with sickness and death benefits could not retain dues paid and then 
assert that member was not in good standing, so as to defeat claim for beneficiary for 
death benefits. Bauer v. Beauty Culturist and Barbers’ Union, Local. (Mo.) 
755(3)—Only where fraternal society’s acceptance of delinquent premium is unqualified or 
unconditional is there as matter of law effective waiver of forfeiture, because of. delin- 
quency. The Praetorians v. Krusz. (Tex.) : 
755(3)—Collection of dues by local officer of fraternal insurance association, with knowl- 
edge of facts working forfeiture of certificate whether before or after insured’s death. 
waives right to declare forfeiture. Acceptance of dues by officer of local union after 
insured’s death. with knowledge of latter’s delinquency waived right to forfeit benefit 
certificate, though he volunteered to take up subscription for beneficiary among local 
members. McDonnell v. Local Union No. 81 of Amalgated Meat Cutters and Butcher 
Workers of North America. (Wash.) ‘ 1043 
(4). Custom and course of dealing. 
755(4)—-Trade unions with sickness and death benefits which accepted dues after they were 
due waived provision of by-laws requiring prompt payment, and providing that accept- 
ance of delinquent dues should be to enable member to reinstate himself. Bauer v. 
Reauty Culturist and Barbers’ Union, Local. (Mo.) ... 983 


(5). Effect of provisions as to reinstatements. 
758(5) —-Insured could not be reinstated unless insurer had knowledge of facts constituting 
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forfeiture of life policy and unequivocally recognized continuance of policy. That local 
secretary accepted dues incident to reinstatement application and local lodge. recog- 
nized reinstatement of insured who forfeited life policy for failure to pay dyes held not 
to constitute unequivocal waiver ot forfeiture by grand lodge, which knew of forfeiture 
but declined to issue policy upon reinstatement application which provided that new_pol- 


icy must be delivered before liability attached. Grand United Order of Odd Fellows a 
v. Jones. (Tex.) ; Tee. : 4 1037 

§ 758. REINSTATEMENT. 

§ 761. —- HEALTH AND CONDITION OF INSURED. 

761—National executive committee of fraternal beneficiary association held bound to com- 
municate to suspended member character of proof required before reinstatement. Pay- 
ment of dues and assessments in arrears reinstated suspended fraternal beneficiary 
association member not notified of executive committee’s requirement of health cer- 
tificate. Fraternal beneficiary association’s by-law concerning reinstatement of members 
suspended over 60 days held not to contemplate health certificate. Suspended member 
of fraternal beneficiary association was not required to take notice of national execu- 
tive committee’s requirements of health certificate before reinstatement, where not 
oe thereof because of local officer’s es Security Ben. Assn. v. Woods. 
(Tex.) ; : woes Sag 

$ 763. — WAIVER OF OBJECTIONS. 

763—Fraternal benefit association retaining delinquent premiums for some months after re- 
ceiving proof of death waived provisions of by-laws respecting reinstatement. Modern 
Woodmen of America v. Harper. (Tex.) 

763—Acceptanee hy fraternal society’s local agent of delinquent premiums without ‘inquiry 
as to insured’s health and without requiring health certificate held conditional as recited 
in receipt and did not reinstate policy. The Praetorians v. Krusz. (Tex.) 

(E) BENEFICIARIES AND BENEFITS. 


§ 768. PERSONS WHO MAY BE BENEFICIARIES. 

§ 769. -—- IN GENERAL. : 

769—Member’s designation of his estate as beneficiary of benefit certificate in violation of 
statute and by-law, held void, requiring distribution of death benefits directly to 
next of kin within classes of relatives designated by statute and identical by-law. 
First Slovak Wreath of Free Eagle v. McCrann et al. (Conn.) 

§ 770. —- STATUTORY PROVISIONS 

770—Reauirements of statute as to eligibility of beneficiaries cannot be waived by fraternal 
benefit society organized under statute, or member receiving certificate, or both. By-laws 
of fraternal benefit society are part of benefit certificate and will be enforced unless 
clearly against public policy or unreasonable. Ginsberg v. Butler et al. (Cal.) 

770—Designations of beneficiaries in benefit certificate must be within classes prescribed 
by, and conform to, statute. First Slovak Wreath of Free Eagle v. McCrann et al. 
(Conn.) ° 5% : ; 

770—Person not related in any degree to insured could not be named beneficiary of insured’s 
life policy in fraternal association. Burke v. District Grand Household of Ruth, No. 26, 
e¢ al (La) 

770—In determining whether plaintiff could be named as beneficiary in fraternal benefit 
society certificate which was in form of old line life insurance, laws applicable to old 
line life insurance companies held not to control, but statute relative to naming of 
beneficiaries in such certificate controls. One whose greatgrandmother was sister to 
insured’s father held related to insured by blood in fourth degree, and therefore could 
be named as beneficiary in fraterna! benefit society of life certificate. Turner et al. v. 
Brotherhood of American Yeomen et al. (Tex.) 

§ 777. INVALID OR INEFFECTIVE DESIGNATION. 

777-—~Member’s designation of his estate as beneficiary of benefit certificate in violation 
of statute and by-law. held void, requiring distribuiion of death henefits directly to 
next of kin within classes of relatives designated by statute and identical by-law. 
First Slovak Wreath of Free Eagle v. McCrann et al. (Conn.) 

777—-Widow never named as beneficiary of husband’s life policy in fraternal association, and 
having no death henefit certificate issued to her by association, held not entitled to sum 
devised under policy to ineligible beneficiary. Burke v. District Grand Household of 
Ruth, No. 26. et al. (La.) 
779. CHANGE OF BENEFICTARY. 

§ 783. VESTED INTEREST OF BENEFICIARY. 

83—-Beneficiary in mutual benefit certificate, ceiving insured full power to change beneficiary, 
has no vested right therein. Havdel v. Widow's Fund of Sahara Temple et al. (Ark.) 

783—-Beneficiary named in death benefit policy issued by fraternal association held not to 
have vested right in policy. Evans et al. v. Eureka Grand Todge, Free and Accepted 
Masons, etc., et al. (Ta.) 
784, —- MODE OF CHANGING DESIGNATION. 

(5). Change by will. 

784(5)---Will executed by member of henefit association in secretary’s presence was new 
designation of beneficiary in benefit certificate within by-law authorizing change of 
beneficiary by notifying secretary in writing. Haydel v. Widow's Fund of Sahara 
Temple et al. (Ark.) Oe rey 

§ 785. DEATH OF BENEFICIARY BEFORE INSURED. 

785—Proceeds of benefit certificate, naming beneficiary who died before insured, held payable 
to latter’s estate on his death without having changed beneficiary. Haydel v. Widow’s 
Fund of Sahara Temple et al. (Ark.) 
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§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 
791(1)—Beneficiary of mutual benefit certificate was entitled to money judgment on insured’s 
death and not limited to proceeds of assessment, where certificate provided for general 
fund which must first be resorted to before assessment was possible. Weiss v. Policy 
Holders’ Life Ins. Assn. (Cal.) . . 
§ 795. RIGHTS OF REPRESENTATIVES OF INSURED. 
795—Member of mutual benefit association has no property rights in fund which association 
undertakes to pay upon his death, but only power of appointing beneficiary. First 
Slovak Wreath of Free Eagle v. McCrann et al. (Conn.) 
§ 796. RIGHTS OF REPRESENTATIVES OF BENEFICIARY. 
796—Where fraternal policy made proceeds payable to beneficiaries or their legal represen- 
tatives, term “legal representatives’ referred to persons who succeeded to benefits by 
operation of law. Sole heir of beneficiary of fraternal policy was entitled to recover 
proceeds of policy where beneficiary died intestate day after death of insured leaving 
personalty worth less than $1,000, and where proof of death was furnished to insurer 
within time provided by policy. Sovereign Camp, W. O. W. v. Snider. (Ala.) 
§ 797. RIGHTS OF CREDITORS. 
797—Death benefit certificate issued by fraternal benefit society organized under Tennessee 
laws prohibiting designation of creditor as beneficiary and whose by-laws made void 
assignment of certificate by member or beneficiary held not assignable to creditor by 
joint action of insured and beneficiaries to secure beneficiaries’ debt. Ginsberg v. Butler 
et al. (Cal.) 
(F) ACTIONS FOR BENEFITS. 
§ 811. VENUE. 
811--Statute permitting suits in case of life insurance to be brought at domicile of deceased 
or beneficiary held not applicable to fraternal associations so as to permit suits at 
beneficiary’s domicile. Jones v. International Order of Twelve of Knights and Daughters 
of Tabor for the Grand Temple and Tabernacle of Louisiana. (La.) 
§ 816. EVIDENCE. 
$ 817. PRESUMPTIONS AND BURDEN OF PROOF. 
(2). Matters of avoidance or forfeiture. 
817(2)—-Insurer had burden to show that insured’s representations or warranties were 
false and made with intent to deceive, or were false and related to matters which 
increased risk. Sovereign Camp, W. O. W. v. Brock. (Ala.) é Servet ats 
817(2)—-Fraternal insurance company had burden of showing forfeiture of policies because 
of nonpayment of monthly premiums. United Order of Good Samaritans v. Reavis. 
(Ark. ) ie . j : .* 
817(2)—Insurer had burden of proving that at time insured signed application for benefit 
certificate she knew she was suffering from physical disease and answered falsely. Weiss 
v. Policy Holders’ Life Ins. Assn. (Cal.) 
817(2)—In suit on life policy in fraternal mutual benefit organization, defendant had burden 
of proving forfeiture of policy by nonpayment of dues. Ellis v. Modern Mosaic Templars 
of Touisiana. (Ta.) 
§ 818. ——- ADMISSIBILITY. 
(2). Misrepresentation, breach of warranty, or fraud. 
818(2)—Evidence that insured continuously pursued his occupation, requiring hard labor, 
held admissible on issue whether insured was afficited with syphilitic aortitis, angina 
pectoris and hypertrophy of heart when he applied for life certificate. Sovereign Camp, 
W. O. W. v. Brock. (Ala.) ee Sie 5 
$ 819 WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)--In action on ordinary whole life certificate, introduction of policy in evidence 
with proof of loss made out prima facie case. Sovereign Camp. W. O. W. v. Batty. 
(Ala.) 
(4). Death or injury and cause thereof 
819(4)—-Evidence sustained finding that insured plasterer falling from scaffold sustained 
total permanent disability within life benefit certificate issued by fraternal order. 
Brinton v. Grand Lodge, A. O. U. W. (Neb.) ’ ‘ noe 
819(4)-—Clause in constitution and by-laws of fraternal benefit society, defeating liability if 
member died from gunshot wound without eyewitness, held valid limitation. Evidence 
held to support finding that there was no eyewitness to fatal shooting of member, pre- 
cluding recovery by beneficiary under fraternal benefit certificate. Wertheimer v. 
Travelers’ Protective Ass'n of America. (OD. Si} 
§ 820. AMOUNT OF RECOVERY. 
§ 821. —— IN GENERAL, e 
821--Judgment for maximum amount collectible under certificate of mutual life insurance 
association was proper upon proof that association wrongfully refused to assess class 
to which insured belonged and did not claim that proper assessment would not yield 
maximum amount. Mutual Protective Assn. of Texas v. Woods. (Tex.) 
$ 824. CONDUCT IN GENERAL. 
$ 825 - QUESTIONS FOR JURY. 
(2). Avoidance or forfeiture. 
825(2)—Whether insured was afflicted with syphilitic aortitis. angina pectoris and hyper- 
trophy of heart when he applied for life certificate held for iury. Sovereign Camp. 
W. O. W. v. Brock. (Ala.) 
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825(2)—Whether certain monthly premiums were paid pursuant to policies issued by fraternal 
society held for jury on conflicting testimony. United Order of Good Samaritans v. 
eavis. 

825(2)—Beneficiary’s evidence to refute insurer’s evidence to sustain defense that insured 
made untrue warranties relative to her medical history in application for life policy 
held insufficient for jury. Royal Neighbors of America v. Tate. (Ark.) 

(3). Death or injury and cause thereof. 

825(3)—In action on fraternal benefit society’s accident policy, whether insured’s death 
was caused by cerebral hemorrhage, or by concussion of brain received in collision 
with street car, held for jury. Order of United Commercial Travelers of America v. 
Elliott. (U. S.) a edi RRo ca eam ; 

§ 827. VERD 

827—In action upon benefit certificate, judgment against insurer held supported by findings 
of fact. Weiss v. Policy Holders’ Life Ins. Assn. (Cal.) 
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